Discovering The Meaning of Property - A Review of Fundamental Rights
By Dr. Robert T. Farley, J.D./L.L.M.
Property rights are the lynchpin of liberty. They form a fundam ental elem ent of our freedom .
Long recognized as inherent to our hum anity, our right to exclude, possess, use and transfer private property, is a
quintessential benchm ark, that defines our m odern society and its quality of life.
Under our system of laws, property rights reside in the individual. They are personal and unique.
Think about freedom and you ultim ately get back to property rights. For the unrestrained use and enjoym ent of property is
ingrained in our very being as Am ericans.
Take away property rights, and you take away an individual’s freedom . Lim it property rights, and you lim it an individual’s liberty.
Restrict or im pair property rights, and you dim inish a person’s quality of life.
The founders of our nation knew, and the system of laws they developed recognized, that the protection of private property
rights was one of the m ost im portant factors to building a free society. They knew, if you want freedom , you better guarantee
property rights, and the people’s ability to freely exercise them .
Jam es Madison, fourth President of the United States and the principal author of the United States Constitution and the Bill
of Rights, encapsulated this vision when he said:
“Government is instituted to protect property of every sort; as well that which lies in the various rights of
individuals ... This being the end of government, that alone is a just government, which impartially secures to
every man, whatever is his own.” 1
John Adam s, second president of the United States and collaborative author of the Declaration of Independence, further
am plified this view when he stated:
“Property must be secured or liberty can not exist.” 2 “The moment the idea is admitted into society, that
property is not as sacred as the laws of God, and that there is not a force of law and public justice to protect it,
anarchy and tyranny commence.” 3
Thom as Jefferson, third President of the United States and the prim ary author of the Declaration of Independence, declared:
"The first foundations of the social compact would be broken up were we definitely to refuse to its members the
protection of their persons and property while in their lawful pursuits." 4 "Persons and property make the sum
of the objects of government.” 5
John Jay, first Chief Justice of the United States Suprem e Court, renowned legal scholar and author of the Federalist Papers
(with Madison and Ham ilton) pronounced:
“It is the undoubted right and unalienable privilege ... not to be divested or interrupted in the innocent use of
... property. ... This is the cornerstone of every free Constitution.” 6
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George W ashington, the first President of the United States and Presiding Officer of the Constitutional Convention, said:
“[I]n a country so extensive as ours, a government of as much vigor as is consistent with the perfect security
of liberty is indispensable. Liberty itself will find in such a government, with powers properly distributed and
adjusted, its surest guardian. It is, indeed, little else than a name, where the government is too feeble to
withstand the enterprises of faction, to confine each member of the society within the limits prescribed by the
laws, and to maintain all in the secure and tranquil enjoyment of the rights of person and property. ” 7
Alexander Ham ilton, Delegate to the Constitutional Convention, author of the Federalist Papers (with Madison and Jay) and
first Treasury Secretary of the United States, declared:
“The sacred rights of mankind are not to be rummaged for among old parchments or musty records. They are
written, as with a sunbeam, in the whole volume of human nature, by the hand of the divinity itself; and can
never be erased.” 8 “It is the unalienable birthright ... to participate in framing the laws which are to bind ... either
as to ... life or property.” 9 “[T]he end and intention ... is to preserve ... life, property, and liberty ... from the
encroachments of oppression and tyranny.” 10 “What the law gives us an unconditional permission to enjoy,
no person can legally withhold from us. It becomes our property, and we can enforce our right to it.” 11 “In the
general course of human nature, a power over a man's subsistence amounts to a power over his will.” 12
The State of Virginia, hom e of four of the first five presidents, adopted a Bill of R ights on June 7, 1776, written by George
Mason, a delegate to the Philadelphia Constitutional Convention in 1787. Section 1 of this Declaration of Rights stated:
"That all men are by nature equally free and independent, and have certain inherent rights, of which, when they
enter into a state of society, they cannot, by any compact, deprive or divest their posterity; namely, the
enjoyment of life and liberty, with the means of acquiring and possessing property, and pursuing and obtaining
happiness and safety”. 13
As can be seen from the above, the founders m aintained a clear grasp of the connection between liberty, freedom and property
rights. They understood that it is the pursuit of property that is the catalyst of freedom , and that a person’s unfettered ability
to freely exercise their property rights is the gateway of liberty.
Their’s was not a concept of m aterialism . For nowhere in the founders’ writings is wealth the focus of their argum ents. It was
not the value of the property that m attered. It was not the property itself, that the fram ers linked to liberty and freedom . Rather,
they believed that it was the pursuit of property, and the exercise of the rights thereof, that are the key. They understood that
it is not about equality of m eans or outcom e, but rather about freedom and equality of opportunity.
Although the founders were intellectual giants, they were, also, however, reflective of their society’s beliefs as a whole. They
recognized that so m any of their fellow Am ericans, becam e Am ericans, and cam e to this country, so that they could freely
exercise and pursue property.
Gifted legal scholars like Madison, Jefferson, Jay and Ham ilton m ay have been able to offer elegant, legal justifications for their
fundam ent belief in property rights, but the average citizen too understood and held these sam e beliefs im plicitly. Unlike m ost
of the founders, this average citizen didn’t express their view through legal prose. Instead they voted with their feet, com ing
to Am erica from overseas, in order to seek the free exercise and pursuit of property. It was this em bodim ent of the publically
held belief in property, as m aintained in all of colonial society, as well as their intellectual philosophy, that com pelled the
founders to form our legal system , with a deep reverence for property rights.
This belief in property rights, and their pursuit, was instilled in the legal institutions and governm ent that the founders created.
Accordingly, one can see, throughout the Declaration of Independence, the Constitution and the Bill of Rights, that the pursuit
of property, and a person’s ability to freely exercise their property rights, is sacrosanct. It was upon this foundational pillar that
the founders built. The system of governm ent and law we enjoy today, is a reflection of their dedication to the principle that
the pursuit of property, and the exercise of its rights, are indispensable and inseparable from liberty, freedom and the natural
rights of m an. As a result, this belief has been innately incorporated as a fundam ental principle of our free governm ent.
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Part One - Introduction:
Property is am ong the oldest and m ost fundam ental of all legal concepts. From the dawn of recorded history, it has influenced
relations am ong people and their societies.
Long viewed as a critical elem ent of every person’s existence, property represents so m uch of what is necessary for the
preservation and quality of hum an life.
But it is the right to exercise control over property, and not the item itself, that gives property its value.
As such, legal scholars, for generations, have effectively viewed property, not in term s of a collection of “things”, but rather,
in term s of a collection of “rights”.
W ith people’s concerns, and society’s dem ands, focused on property, the ever present need to protect property rights has led
to the developm ent of the law itself. Reciprocally, the developm ent of the law, has shaped our concept of property. This
m eans that a great deal of the law is derived from , and devoted to, property, its protection, and the rights surrounding it.
As such, the law, in great part, evolved from the need to protect property rights, and property rights, in turn, evolved from this
legal recognition. The two are necessarily intertwined.
Society’s understanding of the critical im portance of property rights has also resulted in the recognition of property rights under
natural law. Flowing from this concept, our society, and its laws, view property rights, not as privileges granted by the state,
but instead, as rights that are intrinsic to our very existence as hum an beings.
As such, under our Am erican system of laws, private property rights are inherent to our hum anity, and it is governm ent’s sacred
duty to respect and protect them . Governm ent recognizes these rights, but it did not give them , and it can not take them away.
The societal respect for the value of private property rights, and their accepted recognition under law, have helped the western
world in general, and Am erica in particular, to grow and prosper to the highest status in hum an history. The very nature of
private property rights is reflective in one’s ability to excise those rights through the elem ent of control. Control is the
fundam ental elem ent of a property right.
As such, having the right to control property, by exclusion, possession, use and transfer, has becom e a fundam ental pillar of
m odern civilization.
What is Property?
Just what is property? W hat does it m ean? How is it defined?
In com m on parlance, when one thinks of what constitutes “property”, they generally visualize ‘item s” or “things”.
To view property through this lim ited vision, however, causes one to m iss a very valuable elem ent: “control”.
Since it is only through the perspective of control, that one can truly understand the full nature of property, it is essential to think
of property in term s of “rights”. For it is only through that perspective, a m erger of item with control, that a true legal
understanding can be had. Accordingly, the law needs to view property, not in term s of a collection of item s or things, but in
term s of a collection of rights.
It is for this reason that “property” has been described by legal scholar, John Sprankling as “rights am ong people that concern
things”. 14 Professor Sprankling ( a nationally respected authority on property law, Distinguished Professor and Scholar of Law
at University of the Pacific - McGeorge School of Law, and author of the internationally renowned book “Understanding Property
Law”), argues that under our system of law, “a high degree of owner autonom y is both desirable and inevitable” with respect
to property. 15 Consequently, he continues, “clear lim its on the scope of owner autonom y” are needed. 16 These lim its,
Professor Sprankling asserts, can best be expressed through the law by recognizing circum scribed rights in people with respect
to their private property. 17 It is upon this basis, that our system of law has awarded control over property by m eans of rights.

14. John Sprankling, U nderstanding Property Law , 2d Edition, (Lexis N exis Publishing, Albany, N ew Y ork, 2007), C hapter 1: “W hat is Property”, Pg 2.
15. John Sprankling, U nderstanding Property Law , 2d Edition, (Lexis N exis Publishing, Albany, N ew Y ork, 2007), C hapter 1: “W hat is Property”, Pg 4
16. John Sprankling, U nderstanding Property Law , 2d Edition, (Lexis N exis Publishing, Albany, N ew Y ork, 2007), C hapter 1: “W hat is Property”, Pg 4
17. John Sprankling, U nderstanding Property Law , 2d Edition, (Lexis N exis Publishing, Albany, N ew Y ork, 2007), C hapter 1: “W hat is Property”, Pgs 1.-9
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The United States Suprem e Court has a sim ilar view, holding that the term “property” should be deem ed to be “the group of
rights inhering in the citizen’s relation to the physical thing”. 18
Under these definitions, virtually every item that can have rights attached to it, can constitute property. Such can include alm ost
anything that can be im agined, such as:
1. Real property (rights in land);
2. Personal property (rights in objects); and
3. Intellectual property (rights in ideas).
In short, property includes nearly every m aterial thing, over which people can legally exercise rights.
In Am erica today, under our federal system , m ost of the law of property is based in, and pronounced by, state law. 19 For it
is in state law, where the com m on law rests, and where our nation’s respect for property rights has been m ost applied. 20
Property rights are, however, also fundam entally recognized and protected in the United States Constitution, as well as, in our
nation’s founding docum ents. 21 Additionally, one exception to the general principle of state based property law, is intellectual
property, which is protected pursuant to federal statutes. 22
In the State of New York, case law has established the baseline definition for the term “property”. The Court of Appeals has
defined the term “property” to m ean “an aggregate of rights which are guaranteed and protected by governm ent”. 23
New York’s statutory definition, is secondary to the Court of Appeals pronouncem ent, and is found in the General Construction
Law. This chapter defines the term “property” to include both“real and personal property”; defines the term “personal property”
to include rights in “chattels, m oney, things in action, and all written instrum ents them selves”; and defines the term “real
property” to include rights in “real estate, lands, tenem ents and hereditam ents, corporeal and incorporeal”. 24
W hen the proverbial m an on the street thinks of his property, however, he thinks of his hom e (real property) his car (personal
property) and m aybe even the invention he has always dream ed of when working in his garage (intellectual property). He m ay
not be able to offer a precise definition of what property is, but he knows it when he sees it. Moreover, deeply ingrained in his
Am erican psyche, is the belief that the property under his dom inion and control, is his, to do with pretty m uch as he pleases,
with few, if any, restrictions of governm ent.
This m an on the street understands that he can not use his property to injure his neighbor, or that he can not violate som e
understandable public policy, such as torturing his dog or setting his cat on fire (personal property), but he holds the firm belief
that outside of these restrictions, if he wishes to use his property in an otherwise unconventional m anner, or even not use it
at all, he has the legally protected right to do so. He knows that property, and the rights that go with it, are held as sacred under
our system of free governm ent, and that he has these protections against the governm ent, and other persons, who m ay seek
to violate those rights.

18. U .S. v. G eneral M otors C orp., 323 U .S. 373, 378 (1945), and see also, N ew man v. Sathyavaglsw aran, 287 F.3d 786, 795 (9 th C ir.2002), cert. denied, 537 U .S. 1029 (2002).

19. Barlow Burke and Joseph Snoe, Property: Examples and Explanations, Second Edition (Aspen Publishers, N ew Y ork 2004), The Law of Property, C ommon Law C ases, Pg 5.
20. Barlow Burke and Joseph Snoe, Property: Examples and Explanations, Second Edition (Aspen Publishers, N ew Y ork 2004), The Law of Property, C ommon Law C ases, Pgs 5-7.
21. See The D eclaration of Independence (“W e hold these truths to be self-evident, that all men are created equal, that they are endow ed by their C reator w ith certain unalienable rights, that
among these are life, liberty and the pursuit of happiness”) - w ith the “pursuit of happiness” being long held to be derived from the “pursuit of property” and Amendments V (N o person shall
... be deprived of life, liberty, or property, w ithout due process of law ; nor shall private property be taken for public use, w ithout just compensation), IX
(The enumeration in the
C onstitution, of certain rights, shall not be construed to deny or disparage others retained by the people), X (The pow ers not delegated to the U nited States by the C onstitution, nor prohibited
by it to the S tates, are reserved to the States respectively, or to the people) and X IV (nor shall any State deprive any person of life, liberty, or property, w ithout due process of law ) of the
U nited States C onstitution.
22. For Patents, see Title 35 - U nited States Code, et. seq., for Trade marks see Title 37 - U nited States Code, et. seq., and for C opyrights see Title 17 - U nited States Code, et. seq.
23. Fulton Light, Heat and Pow er C o. v. State, 65 M isc 263, 288 (C t of C laims 1909), aff’d, 200 N .Y . 400 (1911), reargument denied, 202 N .Y . 543 (1911), see also, N ew Y ork
Jurisprudence, Second Edition, (Thompson W est Pub, St. Paul, 2005), V ol 87, Property, §1 G enerally, Pg 28.
24. See N ew Y ork State G eneral C onstruction Law , Sections 38, 39 and 40, “Property”, “Property, personal”, and “Property, real”, originally enacted as C hapter 27 of the Law s of 1909.
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Despite an overall understanding by lay people of what property consists of, for generations, legal philosophers have had
different perspectives as to what property m eans. 25
26

!

John Locke viewed property as essentially the product of one’s labor.

!

John Jay saw it as a fundam ental hum an right endowed by God.

!

Jerem y Bentham conceived of it in light of one’s settled expectations.

!

Karl Marx perceived it to be the foundation of capitalism and class conflict.

!

G.W .F. Hegel declared it to be the extension of one’s will.

!

Harold Dem setz envisioned it as a product of externalities.

27
28
29

30
31

In light of all these seem ingly different viewpoints, property is still, however, a concept we all can understand. For property
is both a foundational basis in the law as well as a reflection of it. 32 It is unquestionably linked to society and to its needs. 33
Although understandable, and relatively fixed, property is not intransigent. It is a concept, that can change over tim e. Since
property is the expression of the rights conferred by law, and since the law and society can change over tim e, so can the
concept of what constitutes property, and what rights of control over it are protected by law. 34
But these dynam ic changes have their lim its. Like a glacier, any changes in property rights are slow to evolve. Because of
its im portance to both individual people, as well as society as a whole, property rights have long been held to be am ong the
m ost sacred and relatively fixed in all the law. As seen above, these concepts are em bodied and protected by our
constitutions, statutes and case law. Under these legal em bodim ents and protections, the law recognizes that property rights
are inherent to our hum anity, and although not unchangeable, they need to be dependable and not easily m odified.
It is with this perspective that we will begin to exam ine the m eaning of property through a review of its fundam ental rights.
It is upon this understanding that we will view property in term s of its sim plest definition: The legally recognized rights
relating to a material item or idea.
It is in order to gain a true discovery, that we will conduct this exam ination through the prism of four postulates that define
property law. They are as follows:
1. That Property Must be Viewed as a Collection of Rights not a Collection of Things;
2. That Property Rights are those Recognized by Law, the Law evolved from Property Rights, and they are intertwined;
3. That Property Rights are Inherent to our Humanity; and
4. That Property Rights Include the Rights of Exclusion, Possession, Use and Transfer.

25. Barlow Burke and Joseph Snoe, Property: Examples and Explanations, Second Edition (Aspen Publishers, N ew Y ork 2004), The Law of Property, Pg 3.
26. John Locke, Tw o Treatises on G overnment 1690, A N ew Edition, (Printed for C & J R ivington, London 1824), 2 volumes, Book II, C hapter 4: O f Property, Pages 140 - 158.
27. John Jay, The Life of John Jay, C hief Justice of the Supreme C ourt, edited and assembled by his Son W illiam Jay, (J & J Harper Publishing Pub N ew Y ork 1833) 2 volumes, V ol II, Pg 466
28. Jeremy Bentham, Theory of Legislation, Fourth Edition (Trubner & C o., London 1908), Part First: O bjects of the C ivil Law , C hapter V III - O f Property, Pgs 111-113.
29. See Karl M arx, D as Kapital: A C ritique of Political Economy, edited by Frederick Engels and translated by Samuel M oore (C harles Kurr & C o. Pub. C hicago 1921).
30. G . W . F. Hegel, Philosophy of R ight, translated by S. W . D yde, A R eprint of the original 1821 publication, (Batoche Books, Kitchner, O N 2001), Pgs 55-76.
31. Harold D emsetz, Tow ard a T heory of Property Rights, 57 Am. Econ. R ev. 347-357 (Pap. & Proc. 1967), reprinted in Property, by Jesse D ukeminier and James Krier, Fourth Edition,
(Aspen Publishers. N ew Y ork 1998), Pgs 40-47.
32. John Sprankling, U nderstanding Property Law , 2d Edition, (Lexis N exis Publishing, Albany, N ew Y ork, 2007), C hapter 1: “W hat is Property”, Pg 4
33. John Sprankling, U nderstanding Property Law , 2d Edition, (Lexis N exis Publishing, Albany, N ew Y ork, 2007), C hapter 1: “W hat is Property”, Pg 4
34. N ew Y ork Jurisprudence, Second Edition, (Thompson W est Pub, St. Paul, 2005), V ol 87, Property, §1 G enerally, Pg 29.
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Part Tw o: The M eaning of Property - Examining Property Through the Prism of the Four Postulates
In the attem pt to discover the m eaning of property rights under our Am erican legal system , four postulates have been devised
to provide perspective and enlightenm ent. Exam ining property rights through the prism of these four postulates will allow for
a discussion of the legal foundations of property rights as well as their evolution. It is upon this m antle that a true
understanding is sought.
1. That Property M ust be View ed as a Collection of Rights not a Collection of Things
Viewing property as a collection of rights rather than a collection of things serves a dual purpose. First, as aforem entioned,
the essential elem ent which gives property its value, is not the item itself, but rather the ability to control the item . The issue
of control is reflected by an analysis of rights. Second, it is only through a perspective of rights, that we are able to broaden
our concept of property, to include m any of the m ore abstract property interests of great value to m odern society. Concepts
such as intellectual property, future interests, and non possessory interests, do not lend them selves to be easily considered
as “tangible item s”, and as such, are property interests best viewed through the context of rights. Accordingly, by em ploying
this “rights” perspective, a m ore inclusive and accurate picture of what property actually is, and m eans, can truly be had.
A. The Concept of Right
In order to properly view property as a collection of rights, exactly what a right is, and where it cam e from , needs to be
understood.
The legal concept of “right” is a relatively recent one, that was not fundam entally expressed until after the rise of English
jurisprudence.
Indeed, according to Susan Ford W iltshire, Chair of the Classical Studies Departm ent of Vanderbilt University: “Theories of
rights assum e a dignity of persons and a status of individuals that did not exist in the classical world”. 35
To this end, Dr. W iltshire contends that prior to the predom inance of English jurisprudence, the legal status of an individual
was determ ined by their relationship with the state. 36 As English jurisprudence developed however, with both the events
surrounding the Magna Carta and the establishm ent of the Com m on law, the law began to see a “slow transition from a statedefined, to an individual-defined, political identity”, driven prim arily by a new belief in the concept of natural law. 37
Fundam entally, the first step toward the developm ent of the concept of rights can be traced back to ancient Athens, when the
Greeks “invented the revolutionary idea that hum an beings are capable of governing them selves through laws of their own
m aking”. 38 Thereafter, the developm ent of the concept of rights gained a significant boost, through the Rom ans’ creation of
their com plex and sophisticated legal system . 39 Despite this foundation, however, the concept of “right” that we know today,
did not begin to truly em erge, until after the establishm ent of English jurisprudence, and upon such tim e, as under its influence,
the unification of political thought between clerics and legal scholars occurred, to create the concept of natural law. 40
The 13 th century was especially im portant for the developm ent of “rights” as we know them today. The first transform ation
occurred during the early m iddle ages, which saw the replacem ent of a person’s classical legal status through the state with
a new sim ilar bind with the Rom an Catholic church (thus continuing to leave no room for the legal concept of non collective,
individual “right”). 41 By the tim e of the 13 th century, however, the establishm ent of English jurisprudence, as influenced by the
occurrence of certain political and social events, began to change this perspective. 42
During the 13 th century, the com bination of the establishm ent of the Com m on law of England, the events surrounding the
Magna Carta, and the rise of a new clerical-legal philosophy (which started to im part hum an beings as instrum ents of God with
fundam ental, individual natural rights), began to put m ankind on the legal path to “rights” 43

35. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), Introduction, Pg 2.
36. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), Introduction, Pgs 1-2.
37. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), Introduction, Pg 2.
38. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), The O rigins: G reek Philosophy and R oman Law , Pg 9.
39. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), The O rigins: G reek Philosophy and R oman Law , Pgs 25-29.
40. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), Law , Individual and the C hurch in the M iddle Ages; English Beginnings:
C ommon Law and the M agna C arta; and Enlightenment, Humanism and the N ew Thought, Pgs 39-88.
41. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), Law , Individual and the C hurch in the M iddle Ages, Pg 30.
42. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), Law , Individual and the C hurch in the M iddle Ages; English Beginnings:
C ommon Law and the M agna C arta, Pgs 39-61.
43. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), Law , Individual and the C hurch in the M iddle Ages; English Beginnings:
C ommon Law and the M agna C arta, Pgs 39-61.
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I. The Rise of English Jurisprudence:
As a form er Rom an colony, the jurisprudence of England originated in Rom an Law. Since English jurisprudence led to the
developm ent of the legal concept of “right”, in order to fully com prehend this concept, it is necessary to not only understand
its Rom an origins, but also the developm ent of the Com m on Law, the events of the Magna Carta, and the rise of a new clericallegal philosophy which began to recognize the concept of rights itself.
a. Rom an Law
The law of Rom e “occupies a unique place in the history of our civilization”. 44 Indeed, it has been said that the “Rom an law
is the single greatest legacy which the ancient world has bequeathed to the m odern”. 45 Over two thousand years after its
developm ent, Rom an law still today form s the “basis for all the legal system s of W estern Europe”. 46 Even in England, and
countries which evolved from English law (such as the United States), the influence of Rom an law, although kept within lim its
“because of the early rise of a national legal profession and the early origination of a national com m on law”, “is considerable
and m uch greater than often adm itted.” 47
Referred to as “the m ost original product of the Rom an m ind” 48, the invention of a com prehensive body of law was a
developm ent of Rom an society. 49 This body of law, which was both com prehensive and practical, would establish within its
purview, the foundational elem ents of what we know today as property rights. Due to its universal character,
com prehensiveness, practicality, and refinem ent, and because of Rom e’s m ilitary strength, power and prestige, this body of
law would prove both successful and enduring. 50 It would further form the foundation for all future English jurisprudence.
A fundam ental basis shaping Rom an law was the idea of continuity. Rom e was the first civilization to openly recognize that
the culture of Rom e Itself, was greater and m ore eternal than any one ruler or em peror. Rom an law becam e an extension of
this view. For Rom an society understood, that its civilization and culture would be extended and perpetuated through its law.
Rom an Citizens were very well versed in the law. 51 Indeed, in Rom an society, knowledge of the law was viewed “as the
outstanding m ark of a fine m an”. 52 Rom ans respected the law, took it seriously, and believed in its value and purpose. They
built a legal infrastructure with courts, lawyers and procedures. They held an abiding interest in the creation and adm inistration
of the law, provided for its flexibility to address new challenges, and created a system that was both a com prehensive m odel
and easy to copy. 53 Like so m any other Rom an institutions, the law was developed as a tool. A tool to order their civilization
and its conquests. Inherent in these principles was the concept of justice. The root of the word, “jus”, is a Latin legal term .
The very underpinnings of what we know today as rights in private property find their antecedents in Rom an law. 54 For
although Rom an society was without question stratified, where class status dom inated legal principles 55, it was also the first
society to legally recognize the individual person (called persona) together with their claim s and obligations (what we would
call today their rights and duties). 56 Although, as aforem entioned, these rights and duties were directly linked to a person’s
relationship as a citizen of the Rom an state, or with respect to their state recognized relationship with a fam ily, tribe or clan
(unlike our m odern view where such rights and duties are held by the individual) these principles, which established a legal
relationship between property and its exclusion, possession, use and transfer, did offer a pathway to the developm ent of
m odern property rights in the individual.
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45. Frederick W alton, Historical Introduction to the Law of R ome, Fourth Edition, (W M W G aunt & Sons Pub. Holmes Beach, FL 1994), Introduction, Pg 1.
46. Alan W atson, R oman Law and C omparative Law , (U niversity of G eorgia Press, Athens, G A 1991), Law and the R oman M ind, Pg 3.
47. Alan W atson, R oman Law and C omparative Law , (U niversity of G eorgia Press, Athens, G A 1991), Law and the R oman M ind, Pg 3; and Hans J. W olff, R oman Law : An Historical
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(U niversity of O klahoma Press, N orman, O K 1978), The Place of R oman Law in W estern C ivilization, Pgs 4-6, and Frederick W alton, H istorical Introduction to the Law of R ome, Fourth
Edition, (W M W G aunt & Sons Pub. Holmes Beach, FL 1994), Introduction, Pgs 8-9.
51. John A. C rook, Law and Life of R ome, (C ornell U niversity Press, Ithaca, N Y 1984), Introduction - Law and Society, Pg 8.
52. Alan W atson, R oman Law and C omparative Law , (U niversity of G eorgia P ress, Athens, G A 1991), Law and the R oman M ind, Pg 4
53. Alan W atson, R oman Law and C omparative Law , (U niversity of G eorgia Press, Athens, G A 1991), Law and the R oman M ind, Pg 3.
54. W . H. Kelke, A Primer of R oman Law , (W M W G aunt & Sons Pub, Holmes Beach, FL 1994), Law , Pg 10.
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It is thus unsurprising that property interests com prised a large part of Rom an law. Moreover, it is interesting to note, that
accordingly, legal scholars have said, that perhaps m ore than anything else, the greatest focus of Rom an law was “concerned
with distinguishing m eum from tuum , that is, with the rights of property, its ownership and conveyance, with those rights other
than ownership which people m ay have over things”. 57
Rom an Law focused on property, because the exercise of control over it, provides the avenue to wealth, and the engine of
econom ic activity. Rom e inherently understood this, and used its law to advance this idea.
For Rom e was an em pire based upon land, com m erce, trade and its m ilitary. 58 Accordingly, its law helped prom ote both
property rights and civilization across the then known world. Rom an law did this by advancing conquest, instilling both
consum er and m erchant confidence, and by providing a consistent tem plate for the governance and operation of conquered
lands and peoples. 59 The law of Rom e, especially upon its codification, helped to m ake its em pire the greatest of its tim e.
Through its law, respect for the legal principles, and the concept of continuity, Rom e becam e the center of civilization, power,
wealth and trade for the entire known world. Rom an law was carried to all its colonies for a fram ework of adm inistration.
Centered upon property rights, with those rights based in the society as a whole rather than in the individual person, Rom an
law addressed those practical needs that its em pire required to run effectively, grow and prosper.
Under Rom an law, these legally protected property rights allowed the Rom an econom y to flourish, businesses to develop, and
trade to dom inate all other nations and peoples. 60 The Rom an concept of the law, acknowledged contractual agreem ents,
invented corporations, established trade standards, and punished those who did not respect property rights. 61
Like the great architecture for which it is known, Rom e developed a system of law that was tim eless and has provided a
foundational elem ent of all other legal system s throughout the ages.
Am erican law, and its concept of rights, were derived from England. England was a part of the Rom an Em pire. 62 Conquered
by the Rom ans, through a series of cam paigns between 55 B.C. and 43 A.D., 63 the em pire instilled in England the philosophy
of respect for the law, as well as m any foundational Rom an legal principles. Due to its vast distance and difficulties of
adm inistration, however, the Rom ans allowed the English to develop a great deal of autonom y in their local law. 64
For like several other form er Rom an colonies that suffered great distance from Rom e, England developed its own system for
m aking and enforcing the law. It used Rom an legal principles as a tem plate, but did not adopt all Rom an law in specific.
Consequently, although English law largely rejected m any irrelevant parts of the Rom an code itself, the Rom an tem plate and
idea of the law being the basis for civilization and justice, and of its need for respect, did becom e an unquestioned value of
the English people. As a result, from Rom an tim es to the present, Englishm en could disagree over who should m ake the law,
or over what laws should be m ade, but they always held dear and respected the concept of the law itself, and the fundam ental
procedures that were intended to produce justice.
W hen the Rom an Em pire fell, and England was left to fend for itself, this tradition of respect for the law, and the foundational
basis that the law is a m eans to resolve disputes and deliver justice, had already taken hold in Britain for hundreds of years.
Due to its distance from Rom e before the fall of the em pire, as well as the passage of tim e after its fall, however, by the tim e
of the m iddle ages, the settled law under which the English people lived, had significantly diverged from the Rom an Code. 65
Accordingly, although the R om an code m ay not have expressly becom e the law of England, m any of its core principles,
including legal procedures, organization, practical outcom es, and respect for the rule of law, did becom e foundational attributes
of the English Com m on law that was developed.
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b. The Development of English Com mon Law .
In 1066, six centuries after the fall of Rom e, W illiam the Conqueror, a Norm an Knight, who due to his illegitim ate birth status
had questionable property inheritance rights in his native France, form ed an arm y, invaded England, killed its King Harold, and
took over the throne of the country. 66 Proving an able ruler, W illiam effectively began to unite the country and place it on the
road to relative security and prosperity. 67
W illiam brought with him a respect for Rom an law, as well as the concepts of feudalism , swearing oaths, and that one accused
of a crim e should be judged by a jury (from the Latin word “jurare”, m eaning to swear an oath).68 Dedicated to these concepts,
he began to transform both England and its people. As England developed into its own feudal system , English Law and its
system of jurisprudence began to follow suit. Accordingly, the concept of subjectism (only having rights awarded by the
sovereign as m erely a subject of the king) started to be replaced with a growing sense of individualism . 69
For feudalism “was contractual in nature, a m atter of oaths and loyalties exercised in both directions between lords and
vassals”. 70 This concept relied on m utual obligations, and as such, highlighted the im portance of the individual and his
individual ability and right to swear the oath and fulfill the duty. 71 During the next century, this concept began to m ake its way
into the legal beliefs of Englishm en. Consequently, Englishm en began to perceive that these oaths and prom ises m eant
som ething, and if a lord or king was a tyrant, then they could withhold their oath and duty. These reciprocal prom ises began
to form legally supported expectations, and with them , the rudim entary basis for what we call today “rights”.
By 1154, England was ruled by a distant decedent of W illiam : King Henry, II. 72 By such tim e, feudalism had taken hold, and
a growing sense of individualism began to becom e associated with the concept of being a citizen. 73 A talented and intelligent
king, Henry (the first m an to use the title King of England) greatly expanded England’s territory (ruling significant portions of
France, upon his m arriage to Eleanor of Aquitaine, who was a of French royal lineage) and dram atically advanced England’s
trade and com m erce. 74 Perhaps Henry’s greatest accom plishm ent, however, is that he worked to prom ote a national and
unified system of law through out England, and is thus regarded today, as the father of the English Com m on law. 75
As this national and unified system of law began to develop (com m enced by Henry’s creation of the King’s Magistrate Courts)
the Com m on law began to em erge. 76 Local judges ruled on cases of disputes between parties (very often property disputes)
and then following precedent of past decided cases, issued decisions to resolve the controversies. 77 This practice began to
give those who could ask the courts to resolve their disputes (usually those who owned real property) an expectation that they
could gain a just and predictable result under the law, based upon custom , justice and what was the right thing to do. 78
According to Dr. W iltshire, this developing English Com m on law was “com m on in m ore than one sense”, in that, not only did
it help “to produce a com m on culture”, but that it also was “earthbound and daily instead of speculative and abstract” paying
greater respect to individuals. 79 It lead the English people, and their law, to begin to recognize the em ergence of natural law,
and with it, develop a further concept of their own individual rights.

66. C . W arren Hollister, The M aking of England, 55 B.C . to 1399, Sixth Edition (D .C . Heath & C o., Lexington, M A 1992), Late Saxon England, Pgs 93-99.
67. C . W arren Hollister, The M aking of England, 55 B.C . to 1399, Sixth Edition (D .C . Heath & C o., Lexington, M A 1992), The Impact of the N orman C onquest, Pgs. 103-121.
68. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), Amendments V , V I, V II and V III, Pgs 158-159
69. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), English Beginnings: C ommon Law and the M agna C arta, Pgs 52-55.
70. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), English Beginnings: C ommon Law and the M agna C arta, Pgs 52-55.
71. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), English Beginnings: C ommon Law and the M agna C arta, Pgs 52-55.
72. C . W arren Hollister, The M aking of England, 55 B.C . to 1399, Sixth Edition (D .C . Heath & C o., Lexington, M A 1992), Henry II and Sons, Pg. 144.
73. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), English Beginnings: C ommon Law and the M agna C arta, Pgs 53-55.
74. C . W arren Hollister, The M aking of England, 55 B.C . to 1399, Sixth Edition (D .C . Heath & C o., Lexington, M A 1992), Henry II and Sons, Pgs. 144-163; and Susan Ford W iltshire,
G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), English Beginnings: C ommon Law and the M agna C arta, Pgs 53-55.
75. C . W arren Hollister, The M aking of England, 55 B.C . to 1399, Sixth Edition (D .C . Heath & C o., Lexington, M A 1992), Henry II and Sons, Pgs. 144-163; and Susan Ford W iltshire,
G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), English Beginnings: C ommon Law and the M agna C arta, Pgs 53-55.
76. Susan Ford W iltshire, G reece, R ome and the B ill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), English B eginnings. C ommon Law and the M agna C arta, Pgs. 53-55; and
C . W arren Hollister, The M aking of England, 55 B.C . to 1399, Sixth Edition (D .C . Heath & C o., Lexington, M A 1992), Henry II and Sons, Pgs. 149-151; and Hans J. W olff, R oman
Law : An H istorical Introduction, (U niversity of O klahoma Press, N orman, O K 1978), R eception of R oman Law , Pgs. 197-198.
77. Susan Ford W iltshire, G reece, R ome and the B ill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), English B eginnings. C ommon Law and the M agna C arta, Pgs. 53-55; and
C . W arren Hollister, The M aking of England, 55 B.C . to 1399, Sixth Edition (D .C . Heath & C o., Lexington, M A 1992), Henry II and Sons, Pgs. 149-151; and Hans J. W olff, R oman
Law : An Historical Introduction, (U niversity of O klahoma Press, N orman, O K 1978), R eception of R oman Law , Pgs. 197-198.
78. Susan Ford W iltshire, G reece, R ome and the B ill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), English B eginnings. C ommon Law and the M agna C arta, Pgs. 53-55; and
C . W arren Hollister, The M aking of England, 55 B.C . to 1399, Sixth Edition (D .C . Heath & C o., Lexington, M A 1992), Henry II and Sons, Pgs. 149-151; and Hans J. W olff, R oman
Law : An Historical Introduction, (U niversity of O klahoma Press, N orman, O K 1978), R eception of R oman Law , Pgs. 197-198.
79. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), English Beginnings. C ommon Law and the M agna C arta, Pgs. 53-55

Robert T. Farley - Discovering The Meaning of Property - A Review of Fundamental Rights - Page 10
The Com m on law we know today was first developed through a process of legal reform s em ployed by King Henry, II.
Dedicated to im proving what he saw as peace and justice in his country, his legal reform s were vast and m eaningful. Through
a series of Assizes (decrees m ade upon investigation) he took m easures to standardize legal outcom es, assure justice and
prom ote faith in the legal system . 80 Henry’s reform s included:
!
!
!
!

The expansion of the authority of royal courts (the King’s Magistrate Courts), to allow for the em ergence of a new body
of Com m on case based law to replace the disparate custom s of feudal and county courts;
The em ploym ent of jury trials to end the old Germ anic trials by ordeal or battle;
The extension of royal jurisdiction into the extensive, bewildering area of land disputes; and
The developm ent of the first system atic set of resolution standards in the crucial area of property law.81

Accordingly, Henry's system atic approach to law worked. It provided a com m on basis for developm ent of royal institutions
throughout the entire Kingdom , and created a m ore uniform , dependable and m odern network of law. 82
This new system of law, which would becom e known as the Com m on law of England, gave rise to expected, standardized
outcom es in the resolving of disputes. These expectations in outcom es, which began to be held as a firm belief by all citizens
in England, helped to develop the concept of rights. For it is in expectations, founded in law, that a right is created.
c. The M agna Carta - A Battle for Property Rights
Upon Henry’s death in 1189, his eldest surviving son Richard (known as Richard the Lionheart) ascended to the throne.

83

Handsom e, charm ing, gallant and am bitious, Richard would spend less than six m onths of his ten year reign in England. 84
Im m ediately after his coronation, Richard, a battle hardened knight, began preparing to join the crusades. 85 The leader of a
three king force on the third crusade (which also included Frederick of Germ any and Philip of France), Richard gained
international renown, as the instrum ental field com m ander who lead Christian Forces to capture of the im portant Mediterranean
Port City of Acre. 86 Heralded for his gallantry and bravery, Richard becam e a national hero of the English people.
During Richard’s return hom e from the Crusades he was captured and held for ransom . 87 In Richard’s absence, his aging
m other Eleanor, and younger brother, John, (Henry and Eleanor’s youngest son) were asked to tem porarily adm inister the
duties of the king. W ith the econom y is sham bles, m assive expenditures from the Crusades, and Richard’s ransom , John was
forced to enorm ously raise taxes during an econom ic downturn. 88 Disliked by the people and nobility alike, a national clam or
erupted for the return of his brother, the heroic Richard the Lionheart, as the rightful king, earning John the literary ignom iny
as the royal usurper in the tales of Robin Hood. (Richard on the other hand would becom e Prince Charm ing in Snow W hite).
Upon Richard’s return from captivity to the throne in 1194, the econom y rebounded and he recaptured all of the French lands
lost by John during his absence.89 Richard’s successful re-ascension to the throne was seen as proof of John’s ineptitude.
Just five years later, in 1199 Richard died, and John was crowned king in his own right. 90 Due to his poor perform ance years
earlier, however, this was not without controversy, and several interests tried to place John’s nephew Arthur, son of his
deceased brother Geoffrey, on the throne. 91
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From 1199 to 1215, m any of John’s detractors were proven right. Showcasing his incom petence and failings as a ruler for
over a decade and a half, John presided over a near depression like econom y, lost nearly all England’s holdings in Norm andy
and Angevin to an am bitious and capable King Phillip II of France 92, and becam e em broiled in a bitter dispute with Pope
Innocent III over the right to select the next Archbishop of Canterbury. 93 In doing so, he com pletely lost the support and faith
of the English people, the nobility, and the Catholic church. Accordingly, a battle for property rights was about to begin.
By 1215, scared and nervous by what had taken place in France (with the English supported barons deposed of their holdings),
the landed barons of England, the people of property, desperate to protect their interests, had endured enough. 94 After
suffering from incom petent governm ent and high taxation, and fearful that France would invade and dispossess them of their
lands (and thereby im poverish and/or kill them ) these nobles raised an arm y to rebel against King John. 95 On June 15, 1215,
their forces confronted King John at Runnym ede, and forced him to put his seal on the Magna Carta (the Great Charter). 96
The Magna Carta established one of the forem ost foundations of m odern British law. The United States Constitution and its
Am endm ents (the Bill of Rights) viewed it as a guiding docum ent for the further expansion of the rights and liberties of the
people and the lim itation of the power of governm ent. Containing 63 clauses, this landm ark docum ent:
!
!
!
!
!
!

Created a council to the King (a forerunner to parliam ent);
Prom ised all freem en (the nobles) access to courts and a fair trial;
Specified the protection of m any property rights against infringem ent by the king and his agents;
Elim inated unfair fines and punishm ents;
Gave certain legal powers to the Catholic Church; and
Addressed m any lesser issues. 97

Due to the nature of the feudal society, which was the source of the nobles’ wealth and power, the Magna Carta did not,
however, abolish involuntary servitude (serfdom ). 98 That would take another 608 years in England, and 650 in Am erica.
But despite this shortfall, the Magna Carta was still incredibly m eaningful and historic. For with its signing, what the oaths of
feudalism and the developing Com m on law had begun to recognize as custom and practice (m ainly the ability of the individual
to assert their property rights) now becam e, for the first tim e, the written and public law, by seal of the king. 99 Specifically, “the
individual’s safety, freedom and property were declared inviolate” and “were rem oved from arbitrary interference”. 100
It is interesting to note, that King John had no intention of ever honoring the prom ises he m ade in the Magna Carta, and m erely
saw it as an expeditious end to a tem porary difficulty. W ith his death only a year later in 1216, King John, however, never had
the opportunity to effectively repudiate its term s. Accordingly, the English people were thus able to then eternally prom ote the
sovereign’s sealed docum ent, that granted and protected their rights and liberties.101
So m eaningful did the Magna Carta becom e in the m inds of the English people, that future m onarchs felt com pelled to
prom ote, confirm and support it, ordering it to be publically read biennially, as a m eans to prevent insurrection. 102 As it becam e
a docum ent of com m on understanding, “m en assum ed it contained what they wanted it to contain”, seeing in it the protections
and guarantees they wished to see. 103 This docum ent thereby becam e a threshold foundation for the legal concept of rights.
The significance of the Magna Carta, however, can not be overstated. For the first tim e in recorded history, a sovereign was
forced (albeit at sword point) to lim it his power, in writing, and to recognize the individual rights of his subjects (albeit the landed
nobility). This, in an era of the divine right of kings, sent legal shockwaves across the known world, and caused scholars
everywhere to start exam ining the concept of what would becom e known as “rights”. All of this was caused by a desire of
landowners to protect their property. 104
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d. Clerical Philosophy and the Recognition of Natural Law
The final elem ent of the progression of English jurisprudence that led to the legal concept of rights, was a m erger of clerical
and legal philosophy that produced a recognition of natural law. This progression took four stages, from the body of Rom an
law (which produced a practical tool to order society and create legal rules that were definite, understandable and just), to the
developm ent of English Com m on law (which provided a uniform system of practically applying these rules of law, by m eans
of precedent and custom , in order to produce definite, understandable and just results), to the Magna Carta (which gave
individuals, as citizens, an expectation that no m an, not even a king, could deny individual citizens the definite, understandable
and just application of the rules of law), to the developm ent of a new clerical and legal philosophy (which held that individuals,
as endowed instrum ents of God, have certain legally recognized rights, to the definite, understandable and just application of
the rules of law, by the state, that no m an, or their institutions, have power to violate).
This progression, of English jurisprudence, developed a legal system of rules and procedures that created just expectations
upon which citizens could rely. It further, for the first tim e in hum an history, produced a recognition of the inherent value and
im portance of the individual person, as a citizen within this legal system . By m erging these two principles, it developed the
legal concept of rights. Under this concept, each individual person, as a citizen of the state, is deem ed to hold certain
fundam ental rights, to the definite, understandable and just application of the rules of law, that the law itself, has a duty to
protect. This was the concept that was recognized through this clerical-legal philosophy of what becam e known as natural law.
Although great classical philosophers such as Socrates, Aristotle, the Stoics and Cicero, all espoused m any foundational
natural law concepts, that provided antecedents to the developm ent of legally recognized rights in individuals 105, the true
recognition of such rights cam e by m eans of these clerical-legal philosophers, after the sealing of the Magna Carta. 106
There are certain tim es in history, which produce dram atic, m eaningful change for the hum an condition. For English speaking
people, 1215 was such a year. 107 The Magna Carta, especially how its was viewed after its signing, provided a m ajor break
with the way people looked at them selves, and fundam entally changed their relationship with both law and governm ent. 108
As aforem entioned, it was a docum ent which recognized individuals as individuals, which prom ised legal guarantees that were
deem ed to be inviolate, and which offered everyone a prom ise of hope and em powerm ent, of which their classical ancestors
had never dream ed. 109 It is for this reason, this sense of aspirational prom ise that it offered, that is why the Magna Carta has
often been characterized as being seen how m en wanted to see it, and containing in it, what they wanted it to contain. 110
W ithout the influence of the Magna Carta, without its m eaningful philosophical break with the past, it is unknowable whether
English jurisprudence would have ever independently developed the legal concept of individual based rights that we know
today. For it was under the influence of the Magna Carta, and the aspirational principles that it represented, that clerical-legal
philosophers were able to com plete the legal concept of rights. English jurisprudence relied on this progression, and the legal
principles it produced, have stood the test of tim e, and exist to this very day.
The first developm ent of the new legal philosophy, that led to the creation of the legal concept of rights, arose from clerical
philosophers. This was not entirely predictable at the tim e, due to the fact that the Rom an Catholic Church, through the Pope,
had actually repudiated the Magna Carta. 111 But in the transform ational year of 1215, an act of the pope him self, m ade this
developm ent possible.
A few m onths after the Magna Carta, in Novem ber of 1215, Pope Innocent III, one of history’s m ost able popes, held the Fourth
Lateran Council, in an effort to shape the theological structure and teachings of the Church, as well as the delivery of justice
to its faithful. 112 “England was a staunchly Catholic country”, and this Council, and the decrees issued from it by the Pope,
would have profound effect upon England, its clergy, and its jurisprudence. 113 Canon 18 of this Council, discussed what would
becom e the precursor of a doctrine of rights, by requiring just legal procedures in trials, as well as a blanket prohibition of all
clergy from engaging in torturous activities, the blessing of trials by com bat or ordeals, and pronouncem ent of capital
sentences. 114 Influenced greatly by the legal reform s of Henry II for English jurisprudence, this Canon adopted m any of the
sam e principles, into the Catholic Church’s doctrine for the entire world. 115 Through this Council, the Pope, viewed as God’s
representative on earth, gave his blessing for the Church to both study, and philosophically influence, the secular law.
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Upon this green light by the Catholic church, to perm it the m ost educated persons of the day, clerics, to study and
philosophically consider the im pacts of the secular legal principles, 13 th century clerical philosophers such as Thom as Aquinas,
W illiam Ockham and John W ycliffe, began to create the legal concept of individual rights from their em erging theory of natural
law. 116 These m en, brilliant philosophers and students of both religious and legal theories and relationships, held that
individuals, as endowed instrum ents of God, have certain legally recognized rights, to the definite, understandable and just
application of the rules of law, that no m an, or their institutions, have power to violate. 117 Building off of secular law to advance
their theories, it is unlikely that concept could have been effectively advanced, nor enthusiastically received, in a pre Magna
Carta world.
This concept of rights was a developing one. For later, legal, non-clerical philosophers, such as T hom as Hobbes, Richard
Cum berland and John Locke, leveraged these clerical derived perspectives, to produce a lasting recognition of individual based
rights within English jurisprudence. 118 These rights, linked with life, liberty and property, today form the fundam ental basis of
Anglo-Am erican law. 119
This journey, that led to the developm ent of the legal concept of rights, by m eans of clerical-legal philosophers, began in 1225.
For it was in that year, within a decade of the Magna Carta and the Fourth Lateran Council, that the greatest ordained legal
philosopher in the history of the Catholic church was born. 120 In a short life that lasted only 49 years, this Dom inican
philosopher, Thom as Aquinas, becam e one of the m ost prom inent intellectual m inds of his age 121 The son of Sicilian nobility,
and a child of privilege, he was educated in the finest schools of Europe. 122 A student of the classical thinkers of Greece and
Rom e, Aquinas becam e well versed and proficient in their thinking, and a devoted disciple of the concept of reason. 123 A well
traveled, brilliant and prolific writer, who produced 34 volum es in a 29 year period, he believed in individualism , and began the
parade of philosophical constructs that was to form the basis for natural law. 124 Canonized fifty years after his death, by Pope
John XXII, Thom as Aquinas was recognized by the First Vatican Council as the pre-em inent “Teacher of the Church”. 125
Thom as Aquinas believed that m en were instrum ents of God’s Devine will, and that as such, justice and law m ust reflect the
im portance and value of hum anity, and the individual, in their m ission to do God’s work.126 Relying heavily upon reason and
concepts of natural law derived from Aristotle and the Stoics, Aquinas argued in his m asterpiece Summa Contra Gentiles, that
“Grace does not do away with nature, it perfects it”. 127 His concepts of natural law, and his ability to com bine philosophy,
theology and law, through practical, reasoned solutions, m ade Thom as Aquinas a pioneer in the field of hum an thought. 128
His recognition of individual duties and claim s, under both theology and law, laid the ground work for the developm ent and
recognition of the rights of m an, and propelled the Catholic church to establish a new harm ony between hum an and Christian
values, through his interpretation of the natural law. 129
W hile the writings of Thom as Aquinas never expressly declared the concept that m en have abstract rights, or that the
autonom y of the individual is the source of all law, his linking of the individual with the m ission of seeking God’s Grace, and
his belief that the law, and its im plem entation of justice, m ust respect that m ission, and the value of the individual person
seeking it, was a fundam ental breakthrough in the developm ent of the legal concept of individual based, inviolate rights. 130
This breakthrough would be taken to the next level, of actually declaring the concept of rights, and providing for their recognition
under English jurisprudence, by another cleric philosopher, who was an intellectual disciple of Aquinas, the English Franciscan
W illiam Ockham . 131

116. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), From Athens to America: The Evolution of the Idea of R ights, Pgs 34-64.
117. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), From Athens to America: The Evolution of the Idea of R ights, Pgs 34-64
118. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), From Athens to America: The Evolution of the Idea of R ights, Pgs 72-88
119. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), From Athens to America: The Evolution of the Idea of R ights, Pgs 9-88
120. R alph M cInerny, Aquinas, (Blackw ell Publishing, M alden, M A 2004), A Short Life: Pgs 3-4.
121. R alph M cInerny, Aquinas, (Blackw ell Publishing, M alden, M A 2004), A Short Life: Pgs 3-8
122. R alph M cInerny, Aquinas, (Blackw ell Publishing, M alden, M A 2004), A Short Life: Pgs 3-26
123. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), Law , Individual and C hurch, Pgs. 35-39.
124. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), Law , Individual and C hurch, Pgs. 35-39.
125. Jean-Pierre Torrell, St. Thomas Aquinas: The Person and His W ork, (C atholic U niversity of America Press, W ashington, D .C ., 2005), Epilogue: C anonization in Avignon, Pg. 321.
126. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), Law , Individual and C hurch, Pgs. 35-39.
127. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), Law , Individual and C hurch, Pgs. 35-39.
128. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), Law , Individual and C hurch, Pgs. 35-39.
129. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), Law , Individual and C hurch, Pgs. 33-39.
130. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), Law , Individual and C hurch, Pgs. 35-39.
131. Susan Ford W iltshire, G reece, R ome and the Bill of R ights, (U niversity of O klahoma Press, N orman, O K 1992), C ommon Law and The M agna C arta, Pgs. 60-61.

Robert T. Farley - Discovering The Meaning of Property - A Review of Fundamental Rights - Page 14

W illiam Ockham was an im portant transitional figure who lived in England from 1290 to 1349. 132 A Franciscan Friar, best
known for the developm ent of his m axim ‘Ockham ’s Razor’ (the sim plest answer tends to be the best), he saw natural law as
a positive reflection of the Devine will. 133
A believer in the individual, Ockham created a volum e of writing which established a “political theory not far rem oved from the
classic theories of rights of the seventeenth century”. 134 Indeed, he is said to have “inaugurated a ‘sem antic revolution’ which
transform ed the traditional” ideas of natural law “into a new theory of subjective natural rights”, m arking “a ‘Copernican m om ent’
in the history of the science of law”. 135
Devoted to his Franciscan order, which held great respect for nature, m inim alism , and the value of the individual, Ockham was
heavily influenced by these beliefs in his intellectual theories. W illiam Ockham , and other Franciscans theorized that, if “God
has property in the world”, then “hum an beings can, too, and in this one way, resem ble their m aker”. 136 This basic perception
about hum an beings, directly led to an individualistic political theory, and thus to an individual’s ability to have rights. 137
As aforem entioned, in a world that had previously viewed people as having rights only through their role as citizens or subjects,
this was a rather significant intellectual departure. But Ockham , a courageous and gifted intellect, took on even the Pope in
m aking his argum ents for this theory of individual rights. 138 T he power of his beliefs gained followers, and Ockham , who
becam e a national intellectual hero in England, provided inspiration to those developing English jurisprudence.
One such younger protégée of W illiam Ockham was John W ycliffe.139 W ycliffe, was a legal and theological scholar, Doctor
of Divinity and a University Professor at Oxford. 140 He is m ost fam ous for being the first m an to translate the Bible into the
English vernacular. 141
W ycliffe, who was 30 years younger than Ockham , lived from 1320 to 1384, and has been credited with advancing the them e
of the “individual as a fully fledged, autonom ous, independent m em ber of society who had inherent, inborn rights.” 142 This
extension of Ockham ’s views would lead to the evolution of individual right based liberties, and would create an entirely new
way of thinking about hum an autonom y and individual rights. 143
Ockham and W ycliffe’s philosophy had a m arked influence upon English jurisprudence. For once “individuals are considered
autonom ous hum an beings, endowed with natural hum an rights, they are no longer ‘subjects’ or m ere ‘m em bers’ of a higher
power”. 144 W ith Com m on law and public acceptance of this concept, English jurisprudence propelled it further forward. This
new legal concept of individual rights created a fundam ental principle of Anglo-Am erican law, “without which there would have
been no United States Bill of Rights”. 145
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II. The Social Contract Theory
This em phasis on the individual in natural law gave rise to the ‘social contract’ theory of civil society. 146 Under this theory,
there exists a contract between the citizen and their governm ent. Such contract im plies equality of individuals, and the choice
of entering into m utual obligations, that exist by virtue of natural law. 147 It further im plies, the bartering of the natural rights of
individuals, in exchange for achieving political and social organization. 148 This idea of the social contract, was the way that
natural rights of an individual, under natural law, could be deem ed consistent within the fram ework of the state. 149
As English jurisprudence began to absorb the social contract theory, it also began to com prehend that natural law could be
“invoked to support the claim that hum an beings are individuals capable of m aking their own judgm ents and acting in their own
behalf”. 150 This concept was activated through the recognition that every individual has rights, that such rights are inviolate
and inherent to their hum anity, and that it is the duty of the state to protect such rights. Under the social contract theory, the
individual contracted to be a dutiful citizen of the state, while the state contracted to protect the rights and liberties of every
individual. 151
Through this social contract theory, natural law was transform ed. W here previously it was seen as the basic order in the
universe, determ ined by God's sovereign will, it was now viewed as a guarantee of individual rights and a basis for political
equality. 152 Com m ented on by such legal scholars as John Locke, Thom as Hobbes, Jacques Rousseau, Montesquieu
(Charles-Louis de Secondat), Adam Sm ith, David Hum e, Jam es Mill, and Edm und Burke, this issue of inviolate, individual
rights, derived from natural law, becam e the topic of the day, throughout the course of the Enlightenm ent. 153 English
jurisprudence and the English people readily accepted this fram ework as a part of their culture, leading them to believe that
they were protected individuals, and endowed citizens, possessing the “Rights of Englishm en”.
III. The Definition of Right
W hen the legal concept of right becam e recognized under English jurisprudence, what exactly did they m ean by the term
“right”? How could this idea, this term , be defined?
According to W illiam Blackstone, author of the fam ous Com m entaries on the Law of England, a treatise often referred to as
“the Bible of the Law”, the legal definition of the word “Right” represents the closest English translation of the Latin term “jus”
(from which the term justice is derived), and essentially m eans “the abstract sense of law”.154
Black’s Law Dictionary, the quintessential gold standard for legal definitions, defines the term “Right” to m ean:
“Powers of free action…a capacity residing in one man of controlling, with the assent and assistance of the
state, the actions of others; or
“A power, privilege or immunity guaranteed under a constitution, statutes or decisional law, or claimed as a
result of long usage.” 155
For our purposes, however, perhaps the best and m ost effective understanding of what the term “Right” actually m eans, can
be seen from the writings of the Scottish philosopher and legal com m entator, Jam es Mill. Mill saw “rights” in term s of a claim
based upon a legally justified expectation (which explains how rights progressed from the Rules of Rom an law, to the public
expectations produced from Com m on law decisions and the pronouncem ent of the Magna Carta, and then through the
individualist centered citizenship of the clerical-legal philosophers). 156 From Mill’s writings, a corresponding definition of the
term “Right”, can accordingly be derived to be:
“The legally recognized ability to exercise power and control over an action or object”.
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IV. John Locke and the Pronouncement of Property Rights
W ith the legal concept of individual, in violate, “right”, established under English jurisprudence, its intellectual linkage to the
concept of property, created one of the greatest benefits to m ankind that the world has ever seen. For this linkage m ade
possible, every organized benefit of a capitalistic society, as well as giving tangible m eaning, to the very liberties that the legal
concept of right prom ised. This linkage was first expressed through the brilliance of John Locke.
The Scottish philosopher and theologian, Lord Thom as Erskine, referred to John Locke as:
“the man, next to Sir Isaac Newton, of the greatest strength of understanding, that England, perhaps, ever had”
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John Locke, was an intellectual giant of legal and political thought. Born in Som erset, England, in 1632, he was the son of John
Locke (a liberal, Puritan attorney) and Agnes Keene (the daughter of a prosperous tanner). 159 His parents gave their son “the
values of sim plicity, tem perance and tolerance”. 160 After earning a bachelor and m asters degree at Oxford, he was em ployed
by the University as a professor. 161 Upon his death in 1704, at age 72, he had earned a reputation as one of England’s
greatest scholars and philosophical thinkers, am assing a large volum e of written works (including his Essay Concerning Human
Understanding, Two Treatises on Government, Letters on Toleration, Some Thoughts Concerning Education, and
Reasonableness of Christianity) and providing vast and prom inent public service in a great num ber of high public offices. 162
A scholar of languages (Greek, Latin, Hebrew and Arabic), political system s, and science (including physics and m edicine),
Locke was adverse to innate ideas, scholastic philosophy, intellectual intolerance. 163 W ell traveled and well read, John Locke
was personally known to m any leading thinkers of the day, and com m ented extensively on both the contem porary and
foreseeable issues facing his society. 164 Known for his practicality, sensibility and intellectual elegance, John Locke believed
deeply in the rights of m an, the value of every individual person, the im portance of education, and the need to oversee
governm ent to insure that it serves the people and protects their natural rights. 165 A devotee of natural law, with a practical
twist, his com m entaries have proved both tim eless and enduring. 166 He despised authoritarianism , and believed in the power
reason to oppose it, through the use of em pirical ideas. 167
In 1690, John Locke published his m asterpiece Two Treatises on Government. 168 The com prehensive 277 page tom e, has
been referred to as: “the m ost influential work on natural law ever written”. 169 In this book, Locke em phasized the link between
natural law and natural rights, that arise from the belief in hum an reason, as attached to the rule of law. 170 For Locke, the
function of natural law, and the state itself, is to establish as inalienable, the rights of the individual. 171
Expounding on the social contract theory, John Locke strongly asserted in his fam ous work, that natural equality is the basis
of the doctrine of consent to governm ent. 172 His pronouncem ent that the fundam ental rights of life, liberty and property,
provide the basis for free governm ent 173, dram atically transform ed political thinking, and offered a concept of hum an dignity
and m eaningful rights, that established the inspiration for the United States, and its system of free, and practical, self
governm ent. 174 Locke held as fundam ental, that the prim ary purpose of governm ent is to protect and preserve rights.
Moreover, he held that am ong the m ost fundam ental all rights, is the right to property.
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W hen John Locke asserted that private property was a fundam ental right of natural law, he created a landm ark basis for
m odern governm ent and the freedom of m an. For the first tim e in history, under Locke’s analysis, property was placed under
the power, dom inion and control of the individual, and that it was such person’s fundam ental right, and not the state’s, to do
with it as they pleased. This belief that property was a fundam ental, individual, inviolate right, created a workable political
theory, that for the first tim e, established a practical solution to the dilem m a of private property. 175 Indeed, by “incorporating
a doctrine of private ownership into natural rights theory, he achieved a pragm atic synthesis that avoided the extrem es of
com m unitarianism and greed”. 176 Locke’s theory, now in practice under United States law for over two centuries, has stood
the test of tim e, and has helped to build the strongest econom y, and m ost prosperous and free society, that the world has ever
seen.
W hen John Locke equated and linked the right of property, with the fundam ental rights of life and liberty, he differed from
earlier theorists. 177 From Aristotle to Hobbes, previous com m entators had been am bivalent about private property. 178 In his
brilliance and practical understanding, however, Locke asserted that property rights are “an integral part of the hum an condition
and a fundam ental characteristic of hum an activity”. 179
In his historic Two Treatises, Locke devotes an entire section to a discussion of property rights and their critical im portance
in the fulfillm ent of liberty. 180 In this section, John Locke fervently asserts that m ankind works in and with nature, in a desire
to m ake it our own. 181 He further contends that not only is this pursuit of property the fulfillm ent of hum an liberty (to work and
enjoy the fruits of our labor), but that such a pursuit, is in fact the very essence of hum anity, and m akes us who we are. 182
John Locke’s argum ents em power every person to seek and achieve their m aterial dream s. But his argum ents are not
m aterialistic. For Locke’s theory argues that it is the pursuit of property, and not the m aterial item itself, that is linked to life
and liberty. 183 Moreover, his assertions have been characterized to hold that the “enjoym ent of the fruits of one’s labors is not
the sin of acquisitiveness but the ability to fulfill the Christian duty of liberality and charity”. 184
To Locke, property rights represent the true essence of freedom . 185 He understood that a person’s m aterial needs and wants,
inspire and drive the individual to work, and m otivate them to pursue goals that will beneficial all society. 186 The fundam ental
argum ent that Locke m akes, is that it is only through the freedom of people to pursue their m aterial dream s, and exercise their
property rights, that the hum an spirit can be fulfilled, and a true m eaning of life and liberty can be enjoyed. 187
W hat John Locke could not have known at the tim e of his authorship of the Two Treatises on Government, is that his views
of life, liberty and property as fundam ental, inviolate and sacred legal rights, would have been so readily accepted and
inculcated into the foundations and beliefs of Anglo-Am erican law. Adopted by the fram ers of Am erican Governm ent, as well
as within the precepts of English com m on law, today the Lockean concept of the sacredity of property rights, form s one of the
m ost deeply held beliefs of every citizen of both Am erica and England. Enum erated and echoed in the Declaration of
Independence, and the Constitution, as well as through out the laws of Great Britain, John Locke’s trio of the inseparable
foundational rights of life, liberty and property, have becom e axiom atic, and have gained wholesale and virtual unquestioned
acceptance.
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B. W hy Look at Property in Terms of Rights?
The fundam ental question that our first postulate begs, is why look at property as a collection of rights, as opposed to a
collection of things.
As we have seen, John Locke viewed property in term s of rights, and viewed “rights” through the prism of God given
protections. He held that the state was required, through the social contract, to protect three fundam ental, individual based,
inviolate rights. These were the rights of life, liberty, and the pursuit of property. They were all linked and inseparable.188
Locke believed, that because property was one of these fundam ental rights, that individual persons had the God-given and
state protected power to exercise control over the property they owned. He further believed that through this right, to the
pursuit of property, that people could exclude, possess, use and transfer their private property, as they saw fit, generally without
interference from the state. Indeed, he argued, it was the state’s duty to protect an individual’s, inviolate property rights.
The entire system of capitalism now em ployed by western civilization, and our entire Angelo-Am erican legal system , has
accepted this Lockean legal concept of a right to the pursuit of property. Accordingly, viewing property in term s of a
fundam ental, individual, inviolate right, has becom e a pillar of free governm ent everywhere, and a foundation of the m ost
successful and prosperous econom ic system , that the world has ever seen. It has been inculcated in the Am erican psyche,
and form s a core part of our national belief system .
As a result, if a m odern legal philosopher was asked why should we view property as a collection of rights, as opposed to a
collection of things, the sim plest answer m ight be, because Am ericans see it that way inherently, and because it works.
In his fam ous book The Right of Private Property, the legal scholar, Jerem y W aldron, arguing in favor of viewing property in
term s of a collection of rights, holds that:
“private property has a great moralizing effect on the individual owner. It promotes virtues and responsibility,
prudence and self-reliance; it gives him a place to stand in the world, a place where he can be confident that his
freedom will be recognized and respected; and it affords him control of at least a minimum of those natural
resources access to which is a necessary condition of his agency.” 189
W aldron further continues that we should view property in term s of rights because:
“individuals have a right to the conditions necessary for the full development of their autonomy, their ethical
personality, and their capacity for responsible agency. Mere negative freedom is not enough: we must look, at
least in the abstract, of the quality of choice which it is open to individuals to exercise, otherwise we risk
attracting the accusation that we do not after all take the issue of human freedom seriously.” 190
Accordingly, it is through this view of property as a collection of rights that we truly gain an understanding of what property really
is and m eans.
Moreover, as aforem entioned previously, viewing property as a collection of rights, rather than a collection of things, also
serves two other purposes in the advancem ent of our legal understanding.
First, we have seen that a definition of the term “right” is “the legally recognized ability to exercise power and control over an
action or object”. Since the essential elem ent which gives property its value, is not the item itself, but rather the ability to control
the item , then understanding this issue of control, is best reflected by an analysis of rights.
Second, in order to develop a m ore com prehensive understanding of property, which includes m any of the m ore abstract
property interests of great value to m odern society, we need to broaden our concept of what property actually is.
Concepts such as intellectual property, future interests, and non possessory interests, do not lend them selves to be easily
considered as “tangible item s”. This understanding can be best perform ed through a perspective of rights. As a result, by
em ploying this “rights” perspective, a m ore inclusive and accurate picture of what property actually is and m eans can be truly
had.
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C. Types of Property Rights
Property Rights have traditionally been classified into three principal types: Rights in Land, Rights in Objects and Rights in
Ideas. 191 These classifications are known as Real Property, Personal Property and Intellectual Property. 192
I. Rights in Land - Real Property

Rights in Land, commonly known as real property, consist of interests in land and anything attached to land (e.g., buildings,
fixtures, signs, fences, or trees).193 These interests can include ownership interests, leaseholds, easements, life estates and
future interests.194 These interests further include rights in the land surface, the subsurface (including minerals and
groundwater), and the airspace above the surface. 195
Historically, property law was almost exclusively concerned with real property. 196 For land, as the source of food (where
crops and animals are raised), clothing (where material for cloth is harvested) and housing (where buildings for shelter are
constructed and maintained), has traditionally been the ultimate source of wealth, status and sustenance, as well as, social,
political, and economic power. 197
Control over land provided the basis for political sovereignty, and disputes concerning real property were historically resolved
in the king's courts.198 Indeed, disputes over real property traditionally m ade up the bulk of all litigation.
Even today, a person’s real estate holdings typically m ake up their m ost im portant and m ost valuable asset. Accordingly,
rights in land rem ain the single m ost im portant resource for human existence, and as our population increases and
environm ental concerns continue, disputes about property rights, in our finite land supply, will continue to m ake this a very
im portant legal right. 199
II. Rights in Objects - Personal Property

Rights in Objects or Items, commonly known as personal property or chattels, consist of interests in items or objects of
tangible, visible, personal property, such as automobiles, clothing, jewelry, money, domesticated animals and books. 200
Traditionally, personal property was viewed by the law as comparatively unimportant, and as such, when a person died, the
distribution of his personal property was supervised by church courts. 201 In contrast, today personal property can be highly
valuable, and is the subject of vast amounts of litigation disputes.
Under present law, virtually every movable thing is a deemed to be personal property owned by someone, but there are
exceptions. 202 The law views wild animals, in their natural habitats, as unowned. 203 Additionally, pursuant to public policy,
although certain body parts such as kidneys and hearts, may be characterized as "tangible, visible things," most courts and
legislatures have proven reluctant to extend property rights these items. 204 As such, these items have been classified as
"market inalienable" personal property. 205
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III. Rights in Ideas - Intellectual Property

Rights in Ideas, commonly known as intellectual property, consist of interests in patents, trademarks and copyrights. 206
These items, were not afforded a high level of property right protection historically under Common law, and are recognized
today pursuant to federal statutes. 207
Patents are ideas for products or processes, trademarks are ideas for logos, identifications or distinctions, and copyrights
are written or performed works. 208 They each occupy today a valuable and im portant property right concept.
The im portance of intellectual property has skyrocketed during the twentieth century, and now into the twenty-first, posing new
challenges that our property law system was previously poorly equipped to handle. 209 For particularly in our electronic age,

where so much of our work product can be converted into intangible electronic format, this area of property law will be
becoming more and more active and important.
D. W hy Have Property Rights?
As m any theories as have been presented on how to properly exam ine property rights, an equal am ount of debate has
transpired as to why property rights should exist. Scholars have essentially categorized these reasons into five m ain areas.
The answer they present to this question is im portant, because just as in other areas of the law, the justification for private
property rights, will necessarily affect the substance of property law.
Accordingly, scholars have rationalized private property rights for the following reasons:
I. First in Time, First in Right
The first in tim e, first in right theory (som etim es referred to as the first occupancy theory) reflects the fam iliar concept that the
first person to take occupancy or possession of som ething owns it. This theory seeks to explain how rights of private property
arise in unowned property or unclaim ed natural resources. 210 A fundam ental part of Am erican property law today, this theory
is often blended together with other theories, particularly utilitarianism and the labor theory. 211
Particularly influential during nineteenth century Am erica, this theory was used to allocate property rights in land races on the
frontier, and for such diverse resources as wild anim als, fish, oil, natural gas, and surface water. 212 Even today, First in Tim e,
First in Right is still the basic rule for determ ining the respective priority of com peting title claim s to real property. 213
II. Labor
The Labor theory reflects the principle that people should be entitled to fruits of their labor. Originally advanced by John Locke,
this theory asserts that it encourages industry and hard work in people, and m erely reflects the way people actually act. 214
Used particularly with respect to unowned property, or the conversion of raw m aterials into useful products, this theory rem ains
in active use today, under the doctrines of accession, adverse possession and with respect to intellectual property. 215
III. Liberty and Personhood
The Liberty and Personhood theory asserts that private property is essential to the developm ent of a free society as a whole
and to individuals personally. This theory argues that it supports both self governm ent and the full developm ent of the
individual person. 216
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IV. Utilitarianism
The Utilitarianism theory contends that private property exists in order to m axim ize the overall happiness and utility of all
citizens. It argues that people respond to incentives. Utilitarian theory views property "as a m eans to m eans to an end", and
is considered by m any legal scholars to be by far the m ost dom inant theory underlying Am erican property law. 217 Under this
approach, property rights are allocated and defined in the m anner that best prom otes the general welfare of society. 218
V. Econom ics
The Econom ic theory declares that private property exists to m axim ize the overall wealth of society. This theory contends that
society as a whole responds to incentives. W hile traditional utilitarianism theory defines hum an happiness in rather vague
term s, the econom ics theory essentially assum es that happiness m ay be m easured in dollars, and under this view, private
property exists in order to m axim ize the overall wealth of society. 219 This theory has been quite influential in recent decades,
in areas ranging from tenants' rights to land use law. 220
E. Theories of Property Rights
As property rights are so central to our society and so m eaningful to our individual lives, it is not surprising that legal scholars
have debated what property rights are and should be, since the tim e they were first pronounced by John Locke. Accordingly,
there are alm ost as m any theories on property rights and their applications as there are legal scholars who specialize in
property.
221

!

In 1690, John Locke, the originator of property rights, viewed property as essentially the product of one’s labor.

!

Exactly a century later, in 1790, Jerem y Bentham , conceived of property rights in light of one’s settled expectations.

!

Contem poraneous to Bentham , Georg Hegel declared property rights to be the extension of one’s will.

!

In 1923, W esley Hohfeld, developed a theory that categorized property rights in term s of its relationships, stating that they
constitute a com plex web of legally enforceable duties. 224

!

In 1968, Harold Dem setz wrote on how property rights need to be seen as a product of externalities.

!

In 1985, Jerem y W aldron expressed the view that property rights need to be considered as “a system of rules governing
access to and control of scarce m aterial resources”. 226

!

In 1985, Jerem y W aldron expressed the view that property rights need to be considered as “a system of rules governing
access to and control of scarce m aterial resources”. 227

!

In 1990, Stephen Munzer, outlined a pluralistic view of utility and efficiency, justice and equality, and lastly, desert based
on labor. 228

222

223

225

Each of these perspectives have m erit and have added to the intellectual understanding of property. For, like anything of
im portance, property rights can be viewed from m any directions, and have its m any im pacts, analyzed in a vast array of ways.
The analysis presented that an understanding of property rights can be had through the perspective of the four postulates (that
property m ust be viewed as a collection of rights not a collection of things; that property rights are those recognized by law,
the law evolved from property rights, and they are intertwined; that property rights are inherent to our hum anity; and that
property rights include the rights of exclusion, possession, use and transfer) seeks to add this perspective to the other theories
advanced since Locke, and provide another helpful tool, for the exam ination of this im portant and m eaningful topic.

217. John Sprankling, U nderstanding Property Law , 2d Edition, (Lexis N exis Publishing, Albany, N ew Y ork, 2007), C hapter 1: “W hat is Property”, Pg 16.
218. John Sprankling, U nderstanding Property Law , 2d Edition, (Lexis N exis Publishing, Albany, N ew Y ork, 2007), C hapter 1: “W hat is Property”, Pg 16.
219. John Sprankling, U nderstanding Property Law , 2d Edition, (Lexis N exis Publishing, Albany, N ew Y ork, 2007), C hapter 1: “W hat is Property”, Pg 18.
220. John Sprankling, U nderstanding Property Law , 2d Edition, (Lexis N exis Publishing, Albany, N ew Y ork, 2007), C hapter 1: “W hat is Property”, Pg 19.
221. John Locke, Tw o Treatises on G overnment 1690, A N ew Edition, (Printed for C & J R ivington, London 1824), 2 volumes, Book II, C hapter 4: O f Property, Pages 140 - 158.
222. Jeremy Bentham, Theory of Legislation, Fourth Edition (Trubner & C o., London 1882), Part First: O bjects of the C ivil Law , C hapter V III - O f Property, Pgs 111-113.
223. G . W . F. Hegel, Philosophy of R ight, translated by S. W . D yde, A R eprint of the original 1821 publication, (Batoche Books, Kitchner, O N 2001), Pgs 55-76.
224. W esley Hohfeld, Some Fundamental Legal C onceptions as Applied in Judicial R easoning, Edited and Assembled by W alter C ook ( Y ale U . Press, N ew Haven, 1923)
225. Harold D emsetz, Tow ard a T heory of Property Rights, 57 Am. Econ. R ev. 347-357 (Pap. & Proc. 1967), reprinted in Property, by Jesse D ukeminier and James Krier, Fourth Edition,
(Aspen Publishers. N ew Y ork 1998), Pgs 40-47.
226. Jeremy W aldron, W hat is Private Property?, (5 O xford Journal of Legal Studies 313, 1985), Pg. 318.
227. Jeremy W aldron, W hat is Private Property?, (5 O xford Journal of Legal Studies 313, 1985), Pg. 318.
228. Stephen M unzer, A Theory of Property (C ambridge U niversity Press, N ew Y ork 1990), Property, Justification and Evaluation, Section 1.2 A Solution, Pgs. 3-9.

Robert T. Farley - Discovering The Meaning of Property - A Review of Fundamental Rights - Page 22
2. That Property Rights are those Recognized by Law , the Law evolved from Property Rights, and they are Intertw ined
In this postulate the interrelationship between the law and property rights will be exam ined. Through the prism of what the law
is, of the reflections that it has upon property rights, and that property rights has upon it, as well as the circular protective
relationship that the law and property rights have, a m ore inclusive and com plete understanding of what property actually is,
and m eans, is sought.
A. The Interrelationship Betw een Law and Property Rights
I. Natural Law vs. Legal Positivism
For generations those scholars who support the natural law theory have clashed with those who support the positivist theory
of the law.
Those who subscribe to the natural law theory hold that law is derived from nature, in that there is a higher, m orality based law
in which truth, m orality and justice can be found. 229 Natural law is philosophical, general, aspirational and seeks to find the
best possible m otives of m ankind.
Those who subscribe to legal positivism assert than law is derived from m an, in that societal needs and solutions create the
basis for creating law in which practicality, utility and rules govern. 230 Positive law is specific, practical, logical and responsive
to the needs of the governed.
But it is asserted, that especially in the federal system that the United States possesses, that these two theories of law can,
and indeed do, coexist. Reality need not be all one thing, or all the other. For these theories are m erely a m eans of looking
at the law, and not the law itself. Our law is m ade by people, and people are com plex, som etim es contradictory, beings. The
fact that both the natural law theory and the legal positivism theory have existed together for hundreds of years, provides
em pirical evidence that they do co-exist, and each have som e m erit to offer legal philosophers.
In our system of federal governm ent where we have a Declaration of Independence and Constitution which are clearly based
in natural law, which are undoubtedly philosophical, general, aspirational and seek to find the best possible m otives of m ankind,
together with statutes and case law, which are clearly specific, practical, logical and responsive to the needs of the governed,
a strong argum ent can be m ade, that we enjoy a som ewhat schizophrenic, dual natural law and positivist system , where both
theories of law exist sim ultaneously, on different, non intersecting levels,
Sim ilarly, it can also be argued, that natural law and positivism can coexist together, because of their inherent principles.
Natural law focuses on the m otives and foundation of the law, whereas positivism focuses on the application and practical
effect the law has. These are two different directions, and it can be asserted, that they need not necessarily bisect or conflict.
W hether or not these two legal theories can in actuality sim ultaneously co-exist, and work together, at the sam e tim e, however,
need not be decided. For it is without question, that a legal analysis, using both theories, to look at the sam e issue, does of
course have m erit. This is because there is value in each perspective, and legal understanding to be gained from each view.
That is why these two theories have indeed existed for so long together.
It is with this in m ind that we will use a legal positivist view, in the second postulate, to gain a better understanding of what
property is and m eans. For although property rights are an outgrowth of natural law, as was seen in the analysis of the first
postulate, a full understanding can only be had, from looking at property rights from all directions, including positivism .
II. The Property Perspectives of Jeremy Bentham
Jerem y Bentham was a rather strange but brilliant m an. An unabashed utilitarian and disciple of legal positivism , he believed
that natural law was “nonsense”, and that the law was established to serve the needs of m an. 231 An English legal scholar and
jurist (1746-1842), he was well known for advocating a purely positivist philosophy of the law. 232 In his landm ark work, Theory
of Legislation, Bentham wrote:
“Property and Law are born together, and die together. Before laws were made, there was no property;
take away laws, and property ceases.” 233
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W hat Jerem y Bentham was expressing in this viewpoint, of the interrelationship between property and law, was the sum m ation
of his positivist conception of property rights. For it was his belief that :
“there is no such thing as natural property, and that it is entirely the work of law. Property is nothing but a basis
of expectation; the expectation of deriving certain advantages from a thing which we are said to possess, in
consequence of the relation in which we stand towards it. There is no image, no painting, no visible trait, which
can express the relation that constitutes property. It is not material, it is metaphysical; it is a mere conception
of the mind.” 234
One need not accept Bentham ’s entire philosophical perspective, that the law has no basis under natural law, however, to
recognize his truth, that law and property do indeed have an interrelationship. This is for two reasons.
First, as aforem entioned, it can be argued that property is a concept in the law that is both consistent with natural law and legal
positivism at the sam e tim e. For the foundations of property rights are clearly based in natural law. Justified by nature and
a higher law, m orality concept, these foundations are general, aspirational and seek to find the best possible m otives of
m ankind. Concurrently, the application of property rights can be seen as positivist. For the use of property is the very definition
of utility. Such use is derived from the needs of m an, in an effort to achieve a practical solution, and serves as a specific,
practical, logical and responsive act to such need. Accordingly, pursuant to this view, property rights can have elem ents of
both natural law and positivism concurrently.
Second, even if the traditional view of natural law being com pletely the polar opposite of legal positivism is asserted, as in being
flip sides of the sam e coin, looking at one legal concept (such as property rights) through m ore than one philosophical
perspective, can still indeed build a deeper understanding. For like the m aster portrait artist that captures the essence of his
vision upon a two dim ensional canvass, he still exam ines his subject from every three dim ensional angle, in order to paint his
m asterpiece. An understanding of the law is no different, and at tim es, an exam ination of an area of the law through m ultiple
perspectives, can certainly help to build such a true understanding of what the that area of the law is and m eans.
To this degree, it is proper to follow the road of the interrelationship between law and property. Em pirical evidence does
indicate that such an interrelationship does indeed exist. For there does seem to be support for the idea that property and the
law did in fact grow up together, that they are a reflection of each other, that the law does recognize property rights, that the
law did evolve from the need to protect property rights, and that in the end, there is a deep and lasting interrelationship between
the two.
In order to build an understanding of this idea, we m ust first review what the law is defined to be under Anglo-Am erican
jurisprudence, and then exam ine where the law cam e from , and how it evolved and developed.
III. The Definition of Law
Under Anglo-Am erican English jurisprudence, what exactly is m eant by the term “law”? How could this idea, this term , be
defined?
W illiam Blackstone, in his heralded Com m entaries on the Law of England, provided the following definition of the term “Law”:
“Law, in its most general and comprehensive, sense, signifies a rule of action; and is applied indiscriminately
to all kinds of action, whether animate or inanimate, rational or irrational. Thus we say, the laws of motion, of
gravitation, of optics, or mechanics, as well as the laws of nature and of nations. And it is that rule of action
which is prescribed by some superior, and which the inferior is bound to obey. ... But laws, in their more
confined sense, and in which it is our present business to consider them, denote the rules, not of action in
general, but of human action or conduct; that is, the precepts by which man, the noblest of all sublunary beings,
a creature endowed with both reason and free-will, is commanded to make use of those faculties in the general
regulation of his behavior.” 235
Additionally, Black’s Law Dictionary, once again the quintessential gold standard for legal definitions, defines the term “law” to
m ean:
“That which is laid down, ordained, or established.
A rule or method according to which a phenomena or actions co-exist or follow each other.
Law, in its generic sense, is a body of rules of action or conduct proscribed by controlling authority, and having
binding legal force. …
Law is a solemn expression of the will of the supreme power of the state.”

236

W ith this in m ind, a syntheses of these definitions, yields a basic, sim ple description of the Law, as follows:
“Law is the Rules by which civilization is ordered.”
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IV The Evolution and Development of the Law with Property Rights
Property is one of the oldest concepts which exists in the law. 237 As we have seen, however, the legal recognition of property
in ancient tim es, was not the legal standing of individual ownership, nor the acknowledgm ent of individual property rights. 238
These legal concepts cam e later, and are a m uch m ore recent developm ent of m ature legal system s. 239
Ancient Law saw property and people as associations, as being in proxim ity to the land or object. 240 Indeed, Rom an law had
no actual word for “ownership”, and the word does not appear in English Com m on law until 1583. 241
But that does not m ean that the property was not a fundam ental concept of the earliest legal system s. People have been
concerned with property, and its uses, and their law has recognized its im portance and value, since m an cam e down from the
trees. 242 Accordingly, in the earliest societies, their concept of property, can best be understood, through the perspective of
a Hohfeldian analysis, whereby property is seen as an object in connection with a com plex web of social relations, with these
relations establishing a lim iting and defined relationship between the person and the object. 243
As a result, in the interrelationship between law and property, it can be seen that one of the reasons law was developed in the
first place, was to protect property rights and resolve property disputes. 244 It is to this understanding that Bentham speaks
when he says, “Property and law are born together, and die together. Before laws were m ade, there was no property; take
away laws, and property ceases.” To Bentham ’s point, we can see from ancient law, that the need to protect property gave
rise to the developm ent of legal rules to do so. Concurrently, if those rules were taken away, the property would not be
protected, and would accordingly be lost. It was pursuant to this need, that the rules of ancient property law were crafted. 245
It is this reciprocal nature of property and law, that the second postulate seeks to illum inate. That the law was developed to
protect property, and that without the law, which was so crafted to protect property, the property itself would not continue to
exist. It is this interrelationship that m akes the developm ent of property laws so special.
a. Rom an Law
In 451 B.C. the governing Assem bly of Rom e, enacted as a statute, and openly published on stone tablets at the Forum , the
fam ous Twelve Tables, which established a the first code of R om an law. 246 This statute, codified several legal principles
regarding the legal concept of property, but such concept was well established in Rom e, even before the enactm ent of the
Twelve Tables statute. 247 For prior to their codification in the Twelve Tables, the concept of property was already a part of
Rom an law by custom and practice. 248
This legal recognition of private property under Rom an law, through both the Twelve Tables and through custom and practice
beforehand, was evidence of the fact that property and the law grew up together, and are intertwined. For such legal
recognition was in responsive in nature. The need to protect property was im portant to Rom an citizens, and their society, and
Rom an law acted in response to this need.
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Property was perhaps the greatest single focus of Rom an law. 249 Conversely, property was also the strongest catalyst for
its legal developm ent. 250 Rom ans understood that the exercise of control over property, would provide the avenue to wealth
and the engine of econom ic activity. They used this knowledge to advance both their econom y and their law.
Rom ans structured their real property interests through fam ilies, and not through the individual. 251 W hen fam ilies were in the
nom ad stage, no private property in land was necessary or legally recognized. 252 W hen fam ilies settled down in definite
territory, however, the law responded to the need to protect this fam ily based private property. 253 Accordingly, private property
rights started to be recognized under Rom an law, in such lands, upon the societal and individual needs for the fam ilies who
resided on, and used them . 254 Once again, this is but another exam ple of how property shaped the law, and the law shaped
property.
The Rom an em pire, which was based upon land, com m erce, trade and its m ilitary, used its law as a tool to help prom ote both
property rights and civilization across the then known world. 255 Rom an law was responsive to the needs of its people to
control property, and addressed those practical needs, so that its em pire could run effectively, grow and prosper.
Under Rom an law, these legally protected property rights allowed the Rom an econom y to flourish, businesses to develop, and
trade to dom inate all other nations and peoples. 256 From com m erce and trade, to real property and agriculture, to personal
property and com m on property, Rom an law, advanced the reciprocal relationship between law and property, by responding
to needs. 257 They used their law in innovative ways, through the recognition of real property in fam ilies, the acknowledgm ent
of contractual agreem ents, the invention of corporations, the establishm ent of trade standards, and punishm ent of those who
did not respect property rights. 258
In these ways, it can be seen, that under the first m ajor civilized legal system , property and the law had reciprocal influences.
Property rights enjoyed by Rom an citizens were those that were recognized by Rom an law. That the Rom an law evolved from
the need to provide property rights to Rom an citizens. These two concepts, Rom an law and property, were indeed, intertwined.
b. English Law
Under English jurisprudence, the law and property can also be seen to be interrelated through out the course of history. From
the practice of feudalism , to operation of the Com m on law, to the signing of the Magna Carta at Runnym ede, property interests,
and their effect in the law, can be seen at the center of English society. Perhaps this is why, Jerem y Bentham , an Englishm an,
pronounced his theory on the interrelationship between the law and property. Perhaps it is why John Locke, another
Englishm an, pronounced his theory on property rights.
In England, after W illiam the Conqueror brought feudalism to the country, the law had to respond to a need to create com plex
legal relationships in real property. The term s of feudalism required the establishm ent of private property interests, in law, for
both a land owner and a tenant. 259 In order for feudalism to be effective, it required m utual oaths, as well as the legal
recognition of these two distinct property interests. 260 English law m et this need by recognizing these property rights, which
in turn, created an entire econom ic and social system , feudalism , lasting for nearly 500 years after the Norm an conquest. 261
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By its very nature, the English Com m on law was responsive to the needs of the governed. Constructed from custom and
precedent, the Com m on law reflected solutions to problem s, and looked for practical, realistic outcom es, 262 Accordingly, when
the need to recognize private property interests arose, on an island with finite land resources, the Com m on law responded,263
and produced a legal acknowledgm ent of those interests. 264 Additionally, the flexibility and m oldability, of a law based on
custom and precedent, is custom m ade for responding to the needs of the people and their private property. 265
As aforem entioned, under English Com m on law, local judges ruled on cases of disputes between parties (very often property
disputes) and then following precedent of past decided cases (stare decisis), issued decisions to resolve controversies. 266
This practice began to give those who could ask the courts to resolve their disputes (usually those who owned real property)
an expectation that they could gain a just and predictable result under the law, based upon custom and practicality. 267
Because property at the height of Com m on law England, m eant wealth, power and prestige, those who had property interests
were the prim ary litigators in English Courts. Not surprisingly, the vast m ajority of the civil cases in controversy before these
Com m on law courts involved disputes of property interests.
W ith so m any of these disputes before the Courts in England involving property interests, the law which becam e precedent,
began to becom e dom inated by the property issues and their legal solutions. Accordingly, it can be seen how property and
the law influenced the developm ent of each other. Under this Com m on law system , the law and property proved their
reciprocal nature.
But if this were not enough evidence that property and the law of England are intertwined, one need only look to the Magna
Carta. The Magna Carta, which was originally called the Charter of Liberties, was the first fundam ental constitutional docum ent
of English law. 268 As seen previously, the Magna Carta, cam e about because of a battle for property rights.
For the 1215 Magna Carta cam e about because the landed barons of England, the people of property, desperate to protect
their interests, suffering from high taxation, were fearful that they were going to be dispossessed from their lands (and thereby
becom e im poverished). 269 On June 15, 1215, when these Barons forced King John to put his seal on the Magna Carta, it was
done to protect their property rights. 270
The Magna Carta established one of the forem ost foundations of m odern British law. The United States Constitution and its
Am endm ents (the Bill of Rights) used it as a guiding docum ent for the further expansion of the rights and liberties of the people
and the lim itation of the power of governm ent. 271 Am ong its principal provisions were guarantees of property rights. 272
Upon the signing of the Magna Carta, the Com m on law began to recognize as custom and practice, the ability of the property
owners to assert their rights. 273 Accordingly, “the individual’s safety, freedom and property were declared inviolate” and “were
rem oved from arbitrary interference”. 274 All of this was caused by a desire of landowners to protect their property. 275
As a result, once again, it can be seen that the property rights enjoyed by English citizens were those that were recognized
by Com m on law. It can also be seen how the English Com m on law evolved from the need to resolve property disputes
between English citizens. As a result, these two concepts, Com m on law and property, are also intertwined.
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C. American Law
The law of early Am erica is based largely upon the law of England. W e were, of course prior to the Revolution, English
subjects. Our founders initially spoke of redressing their grievances under a form at of the “Rights of Englishm en”.
In Colonial Am erica, there was very little statutory law, and even after the developm ent of the United States, and the State
Constitutions, m ost law was still based upon English Court precedent under English Com m on law. 276 Indeed statutes were
looked upon with a skeptical eye. For it should be rem em bered that the Quartering Act, Stam p Act and the Townsend Acts
(all acts which effected property rights) were all statutes, and an igniting cause for the Revolution. 277
Early Am ericans were practical, independent sorts. They wanted the Governm ent to deliver the m ail, defend the shores,
protect their property rights, and stay the heck out of their life.
Their new system of law reflected this m entality. That is why m ost of the early statutes, and the vast m ajority of case law
decisions, were about property. 278 Back in England, property was power. As we have seen previously, it was the property
class that litigated, about their property rights, and it was these disputes that m ade the law. So too in Am erica. Although land
was m uch m ore plentiful in the United States than back in England (one of the m ain reasons for im m igration) property
(especially land) still m eant life. 279 W e were an agrarian society, where land translated into food, shelter and wealth. 280
In 1765, Sir W illiam Blackstone, a jurist and professor, produced the historical and analytic treatise on the law known as
Com m entaries on the Law of England. 281 A baseline “Bible of the law” of its tim e, these fam ous Com m entaries proved an
im portant source on classical views of the English Com m on law and its principles. 282 Used not only through out England, but
through out the United States as well, they focused heavily on Property Rights. 283
Over tim e, the United States, through its State and Federal Courts, began to build its own substantial body of law. Just like
under English Com m on law, this new Am erican law was reported and m em orialized through published decisions of judges,
following the concept of precedent. 284 Using the Com m entaries of Blackstone, as well as the previous case decisions of
Judges, Courts found a bench m ark to decide new ones. 285 Again, just as in England, a significant num ber of these decisions,
dealt with the issue of property rights. 286
Both British and Am erican law depended heavily upon custom as well as precedent to decide cases. 287 W hat was custom ary,
necessary, practical and popular found its way into the law by way of reported court decisions. 288 W ith elected judges and
em paneled juries, this reflection of society cam e to be placed in its law, especially in the area of property rights. Indeed, until
the later part of the 20th century, litigation was rare and utilized alm ost exclusively, by the wealthy, over serious disputes, m ost
often concerning issues of property. 289
As a result, as in Rom e and England, in the United States, property rights decided the law, shaped the law, and were shaped
and form ed by it. Therefore, it can easily be seen, that property and the law evolved together and are intertwined, here as well.
This circular relationship, of property rights flowing from the law, and the law evolving from property rights, helps us understand
the fact, that we need to see property in a new light, in term s of its relationship to the law, and in term s as its operation as a
collection of rights. For this circular, protective nature of property rights and the law, has helped to keep these rights as one
of the m ost im portant and sacred of all principles within Am erican Jurisprudence.
This fact is fundam ental to understanding the concept of Property Rights.
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3. That Property Rights are inherent to our Humanity
From a tim e even before the Declaration of Independence, the fact that Am ericans held property rights to be individual,
inviolate, rights, that are inherent to our hum anity, was intrinsically understood as a fundam ental part of our national m ind set.
Am ericans believed then, and still do today, that property rights are the very foundation of a free governm ent.
Since the tim e of our founding, property rights have held the highest place of our beliefs as a free people. This fact was
expressed throughout our founding docum ents, including the Declaration of Independence, the Constitution, and the Bill of
Rights. Property rights, together with life and liberty, form the three inviolate rights, which according to Locke, and our
forefathers, are natural, inalienable rights, which com e from God. This idea is am ong the founding principles which we, as
Am ericans, hold dearest, and m ost m eaningful, in the establishm ent of our system of law, governm ent and society.
In this third postulate, this concept, that under our Am erican system of law, that property rights are deem ed to be inherent to
our hum anity, will be exam ined. Through the prism of property rights, being protected by governm ent, and not awarded from
governm ent, a m ore inclusive and com plete understanding of what property actually is, and m eans, is sought.
A. Property Rights as a Natural Right
As we have seen, since they were first recognized and pronounced by John Locke, property rights have been viewed as a
natural right, which draws its justification from a higher, m oral authority. 290 As such, property rights have always been viewed,
under Am erican law, as the sam e as the other individual, inviolate rights of life and liberty. 291 All of these individual, inviolate
rights are legally deem ed as com ing from God, by virtue of our hum anity. 292 Accordingly, as a natural right, that is not given
to m ankind by the governm ent, property rights can not be taken away from m ankind by the governm ent, and m ust be protected
by the governm ent. 293
B. Locke, Jefferson and the Declaration of Independence
The deepest linkage of property rights as an inviolate right protected under Am erican Law com es from the Declaration of
Independence.294 Indeed, the Declaration of Independence has been characterized as “the high water m ark of natural law
theory in the United States.” 295
The Declaration of Independence was a legislative resolution of the second Continental Congress, which m et in Philadelphia
in 1776. 296 Thom as Jefferson, John Adam s and Benjam in Franklin were all delegates to the Congress from their respective
states (Virginia, Massachusetts, and Pennsylvania, respectively). 297 During its session on June 11, 1776, a com m ittee
(consisting of Jefferson - as Chairm an, Franklin, Adam s, Robert Livingston of New York and Roger Sherm an of Connecticut)
was chosen by Congress to prepare a draft of a Declaration of Independence. 298 As Chairm an, Jefferson was selected to
personally prepare a draft of the Declaration. 299
Jefferson was particularly qualified to write this docum ent. Known to be an astute lawyer, a skillful parliam entarian, renowned
writer, and accom plished graduate of the College of W illiam and Mary, he was a student of the classics, and was known to
have m ade a careful study of the legal issues between the Colonies and England. 300 An outspoken proponent of liberty and
natural rights, and espouser of the views of John Locke, Francis Hutcheson, Jean Jacques Rousseau, Jefferson expressed
m ature and respected views of both natural law and free governm ent. 301
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As he went to work, Jefferson understood his very im portant m ission. He was charged with the responsibility of putting down
on paper, in a declaratory docum ent, the legal rights that Am ericans enjoyed, and their justifications for com m encing down
a path of self governm ent. By Jefferson's own adm ission, his writings in the Declaration, set forth no original ideas, but
contained instead:
“a statement of sentiments widely shared by supporters of the American Revolution”.

302

Indeed, when he was asked, at the tim e of its drafting, how he prepared the Declaration, Jefferson was quoted, that he wrote:
"from the fullness of his mind, without consulting one book."

303

Thom as Jefferson m aintained this assertion throughout his life. In a statem ent, m ade just before his death, for the 50 th
anniversary of the Declaration’s signing, Jefferson recalled that:
“Neither aiming at originality of principle or sentiment, nor yet copied from any particular and previous writing,
it was intended to be an expression of the American mind, and to give to that expression the proper tone and
spirit called for by the occasion.” 304
Upon Jefferson’s com pletion of the Declaration, he offered it up for com m ents to his Com m ittee, and after som e m inor
revisions by m em bers Adam s and Franklin, it was reported from the Com m ittee to Congress. 305 Upon its report, a spirited

debate ensued on the floor of Congress, which lasted for three days. 306 During this time, Jefferson remained seated and
did not utter a word. 307 After the debate, Congress made two substantive changes to the draft, redacting passages which
conveyed censures on the people of England, and that reprobated the enslaving of inhabitants of Africa, leaving the
remaining text pretty much unchanged. 308
On July 4, 1776, the final text of the Declaration was approved by Congress, and sent to the printer for publication. Containing
som e of the greatest pronouncem ents of the natural rights of m an, the Declaration provides:
“When, in the course of human events, it becomes necessary for one people to dissolve the political bonds
which have connected them with another, and to assume among the powers of the earth, the separate and equal
station to which THE LAWS OF NATURE and of NATURE'S GOD entitle them, a decent respect to the opinions
of mankind requires that they should declare the causes which impel them to the separation. We hold these
truths to be self-evident, that all men are created equal, that they are ENDOWED BY THEIR CREATOR with
certain UNALIENABLE RIGHTS, that among these are LIFE, LIBERTY and THE PURSUIT OF HAPPINESS. That
to secure these rights, governments are instituted among men, DERIVING THEIR JUST POWERS FROM THE
CONSENT OF THE GOVERNED. ... And for the support of this declaration, with a firm reliance on the protection
of DIVINE PROVIDENCE, we mutually pledge to each other our LIVES, OUR FORTUNES and OUR SACRED
HONOR.” [emphasis added] 309
Through the Declaration of Independence, Jefferson’s text put into words, the m ind set of Am erica. Expressing fundam ental
Lockean principles, and parroting m uch from Locke’s Two Treatises on Governm ent, Jefferson authored a docum ent that
outlined:
!

The ultim ate sovereignty of the people,

!

The need to restrain the exercise of arbitrary governm ental power, and

!

The innate ability of people to revoke the social contract when such power has been arbitrarily used against them .

310
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W hen reviewed in depth, it can be clearly seen, that Jefferson’s Declaration of Independence is a derivational statem ent of
Locke's core ideas, and a national pronouncem ent of natural law and inviolate, individual rights. 311 Included within these rights
are the individual, inviolate, property rights, that Am ericans hold so dear. 312
Consequently, within this pronouncem ent of its natural law theories, the Declaration, expressly sets forth the Am erican legal
com m itm ent to the individual, inviolate right of “the pursuit of property”. In doing so, the Declaration declares and restates the
trio of Lockean rights, through its language of “Life, Liberty and the Pursuit of Happiness.” 313
Although some scholars have argued that the term “pursuit of happiness”, used by Jefferson, was an intentional departure by
him away from the Lockean Two Treatises concept of “pursuit of property”, these argum ents, are without historical basis or
m erit, and do not conform to either Jefferson’s intent, nor to the legal principles he sought to express through the Declaration.
If that is so, why then, did Thom as Jefferson substitute John Locke’s Two Treatises phrase “pursuit of property” with the phrase
“pursuit of happiness”, if he was intentionally referring to property rights?
According to property scholar, Gottfried Dietze, it was because Jefferson understood Locke, and his Two Treatises, so
exceedingly well. 314 In exam ining Jefferson’s intent in writing the Declaration of Independence, Dietze holds that Thom as
Jefferson relied very heavily on Locke’s Two Treatises to form its underlying principles and m eaning. 315 According to Dietz,
Jefferson was a disciple of John Locke’s argum ent in the Two Treatises, that an individual’s happiness was intrinsically linked
to their “pursuit of property”. 316 As a result, Deitz asserts, that with respect to Jefferson’s understanding of Locke’s Two
Treatises:
“He simply read it carefully enough to know the protection of property is the major prerequisite of, and perhaps
even identical with, happiness. His phrase ‘pursuit of happiness’ is thus nothing but a mere summary
statement of the various Lockean ideas on the ethical purposes of private property. It strengthens rather than
weakens the case for property.” 317
This understanding was confirm ed by Jefferson him self. For Jefferson m ade it clear, according to Dietze, that the phrase
“pursuit of happiness” was language that was intended to sum m arize the Lockean ideas on the ethical purposes of private
property. 318
In using the phrase “pursuit of happiness”, Jefferson said he was not seeking to convey a new or stirring idea, but rather,
express the idea of the com plete value of private property. 319 The phrase “pursuit of happiness”, according to Jefferson, was
“intended as an expression of the Am erican m ind”, and reflected a com m on sense, Am erican belief in the protection of property
rights. 320
Indeed, perhaps another reason for Jefferson’s phraseology substitution, m ay have been an attem pt to m erely be consistent
with his hom e state of Virginia, when it adopted a Bill of Rights, just a m onth earlier on June 7, 1776. The very first section
of this Bill of Rights, provides a very sim ilar Lockean restatem ent of property rights, when it said:
"That all men are by nature equally free and independent, and have certain inherent rights, of which, when they
enter into a state of society, they cannot, by any compact, deprive or divest their posterity; namely, the
enjoyment of life and liberty, with the means of acquiring and possessing property, and pursuing and obtaining
happiness and safety”. 321
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Consequently, it is virtually unquestioned, that Jefferson saw the security of private property as one of the foundational reasons
for the Revolution. 322 He believed the English were not doing enough to protect this all im portant right. 323 Moreover, as
evidence to his com m itm ent to the concept of property rights in the Declaration, in his fam ous 1781 Notes on Virginia, Jefferson
chided his own state for not doing enough to protect property rights, and quoting Locke, declared such to be one of the three,
fundam ental, inalienable rights that Am ericans enjoy. 324
In fact, in Jefferson’s m ind, the pursuit of happiness and the pursuit of property, were interchangeable concepts, where one
could not have the first without the second. 325 But Jefferson was not alone. Indeed, all the founders m aintained a clear grasp
of the connection between liberty, freedom and property. 326
This concept would be continued as Am erica, transform ed by the Revolution, drafted, ratified and am ended its Constitution.
C. James M adison, the Constitution and the Bill of Rights
The Constitution of the United States was written in Philadelphia during the sum m er of 1787, in the sam e room the Declaration
of Independence was debated, eleven years before. 327 Its principle author was a 36 year old Virginia lawyer, Jam es Madison.
A political protegee, and great adm irer of Thom as Jefferson, Madison, who later went on to support its ratification as one of
the authors of the Federalist papers (together with Ham ilton and Jay), is known today as the “Father of the Constitution”. 328
In regular correspondence with Jefferson, who was serving as Am erican Am bassador to France during the Constitutional
Convention, Madison shared Jefferson’s com m itm ent to property rights, and their protection as an inviolate, natural right. 329
After the ratification of the Constitution, accom plished in large part due to Madison’s influence in the Federalist papers, a Bill
of Rights was proposed in the new Congress of the United States. 330 This bill, which provided for Am endm ents to the new
Constitution, was drafted, sponsored and pushed through Congress by none other than Jam es Madison, who by 1789, was
a m em ber of the House of Representatives. 331 One of his partners in this effort, was the new Vice President, and President
of the Senate, John Adam s. 332 Both these m en were devoted to the preservation and protection of property rights.
Of the ten Am endm ents in the Bill of Rights, three are devoted to the preservation of property rights. Indeed in the Fifth
Am endm ent, John Locke’s language is tracked directly when it states:
“No person shall be held to answer for a capital, or otherwise infamous crime, unless on presentment or
indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual
service in time of War or public danger; nor shall any person be subject for the same offense to be twice put in
jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be
deprived of LIFE, LIBERTY, OR PROPERTY, without due process of law; nor shall PRIVATE PROPERTY be
taken for public use, without just compensation.” [Emphasis Added] 333
This provision of the United States Constitution expressly declared “Property” (without the code word “Happiness”) to be an
inviolate, individual right, that governm ent m ust protect. For in two places within this Am endm ent, it acknowledges the critical
im portance of property rights, and governm ent’s obligations to respect them . In this Am endm ent, the progression from Locke’s
Two Treatises, to Jefferson’s Declaration, to Madison’s Bill of Rights, is form alized in legal concrete, and expressly confirm s
Am erican law’s devotion to our rights in private property. A right that is inherent to our hum anity.
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The Fifth Am endm ent, however was not the only section of the Bill of Rights that set forth Am erican law’s dedication to property
rights. Both the Ninth and Tenth Am endm ents also take m easures to protect people’s property rights, when they state:
Amendment IX -“The enumeration in the Constitution, of certain rights, shall not be construed to deny or
disparage others retained by the people”
Amendment X –“The powers not delegated to the United States by the Constitution, nor prohibited by it to the
States, are reserved to the States respectively, or to the people” 334
Through these Am endm ents, Madison sought to protect the rights of life, liberty and the pursuit of property.
The Ninth Am endm ent, is a direct acknowledgm ent of natural law, and expressly states that the Constitution will neither “deny”
nor “disparage” individual, inviolate rights (such as property rights). In stating such, this Am endm ent m akes the im plicit
prom ise to protect such natural rights, and to prevent their denial and disparagem ent.
The Tenth Am endm ent too is also an acknowledgm ent of natural law, and the rights that flow therefrom . By its term s, this
Am endm ent reserves such rights, and the power to protect them , to the state com m on law, and to the people them selves.
By reserving such powers to the states, and the people them selves, this Am endm ent, recognizes that the Anglo-Am erican
Com m on law (which resides in states) has a tradition and precedent of protecting the inviolate, individual rights of life, liberty
and the pursuit of property, and expressly declares that the power to protect such rights can not ever be deem ed as prohibited
by the Constitution.
After the ratification of the Bill of Rights, in 1792, Madison placed a capstone on his intent to protect property rights, by writing
his fam ous legal essay for the National G azette, entitled “Property”. 335 In this essay, Madison expressed his belief that
property rights were inseparable from liberty and hum an freedom . 336 Under Am erican law, he argued, such rights were
inviolate, individual rights that governm ent was required to protect. 337
In this essay, Madison declared:
“Property. This term in its particular application means ‘that dominion which one man claims and exercises over
external things in the world, in exclusion of every other individual’. In its larger and juster meaning, it embraces
everything to which a man may attach a value and have a right ... In a word, as a man is said to have a right to
his property, he may equally be said to have a property in his rights. ... Government is instituted to protect
property of every sort ... If the United States mean to obtain or deserve the full praise due to wise and just
governments, they will equally respect the rights of property, and the property in rights” 338
Legal com m entators from that tim e to today, have rem arked, how Madison’s view of property in this essay was both
enlightening and prophetic, reflecting on its interrelationships with Courts and Lawyers, that have proven correct from his tim e
to the present. 339 Madison’s reflections on the im portance of the individual, inviolate right of the pursuit of property, has
offered an eternal look into the im portance of this fundam ental right. 340 This com ing from the “Father of the Constitution” is
pretty good authority.
As if the Declaration and Bill of Rights restatem ent of the inherent nature of property rights, was not enough, after the Am erican
Civil W ar, the Constitution was further am ended to add the Fourteen Am endm ent to further declare the im portance of property
rights under Am erican law. 341 Section One of this Am endm ent expressly expounds once again on the critical link between
liberty and property rights, and their need for protection, when it states:
“All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the
United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States; nor shall any State deprive any person of LIFE,
LIBERTY, OR PROPERTY, without due process of law; nor deny to any person within its jurisdiction the equal
protection of the laws” [Emphasis Added]. 342
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D. M odern Perspectives
From the founding of our nation, to today, the Am erican law has recognized the truth of the third postulate, that property rights
are inherent to our hum anity. This concept has becom e ingrained in the Am erican Psyche, and serves as a fundam ental truth
in our law.
One need only look at the national uproar that occurred from the Suprem e Court’s decision in the Kelo case 343 to understand
Am erica’s continued com m itm ent to private property rights, and the belief that these inherently possessed rights should not
be violated by governm ent. 344 For even when Constitutional constraints are followed, Am ericans find these rights sacrosanct.
In the Kelo case, a Connecticut coastal city sought to take certain private property, which som e viewed as blighted and slum ,
for the purposes of econom ic developm ent. 345 After the Suprem e Court ruled that this case constituted a “public purpose”
under the Fifth Am endm ent (which would perm it such a taking), legal com m entators, in reaffirm ing the legal and social
im portance of inherent, inviolate property rights, declared:
“Nonetheless, ensuring heightened procedural review when inoffensive property is being condemned
seems, if nothing else, to be promoted by the Fourteenth Amendment’s Due Process Clause and Lockean
principles” 346
All over the nation, after the Kelo decision was handed down, citizens began decrying their federal and governm ents, not to
step on their rights of private property. 347 Accordingly, even when the law m ay allow for the qualified piercing of property rights,
to support what it feels is in the public interest, and even when such action is perform ed under the protections of com pensation
as proscribed by the Fifth Am endm ent takings clause, Am ericans continue to hold such a firm devotion to the inherent nature
of property rights, that they will invariably dem and that their governm ents tread m ore lightly.
Am erican law has and will continue to respond to this view. After Kelo, state legislatures all across the nation, have begun to
restrict the ability of state and local governm ents to take property by em inent dom ain. 348 Elected legislators, and elected
judges, both understand that their constituents hold their individual, inviolate property rights as precious, and believe that such
are their inherent birthright. 349 Indeed, as m ight be the ultim ate test to the strength of this feeling in Am erica, the very project
that the Kelo case authorized, has not proceeded, despite its technical authorization, due in large part to the public’s concern
that inviolate, private property rights were not given as deep a level of respect as they should be.
The response to Kelo case clearly dem onstrates, that still today, the spirit of Locke, Jefferson, and Madison, and their
com m itm ent to the individual Am erican’s inviolate right to the unfettered pursuit of property, rem ains alive and well throughout
our nation. It is a concept still solidly em braced in our law and in society.
As a result, the doctrine of the third postulate, that property rights should be viewed as inherent to our hum anity, has a firm
basis in Am erican law. From the tim e before our founding, to the present, this concept, adds value and understanding to
property law, and the rights that flow from it. It is a useful and im portant analysis that allows this perspective to add a m ore
inclusive and com plete understanding of what property actually is, and m eans.
4. That Property Rights Include the Rights of Exclusion, Possession, Use and Transfer
For generations, those who have engaged in a legal analysis of property, have exam ined it in term s of a “Bundle of Rights”.
Indeed, even the United States Suprem e Court has em ployed this view, when it exam ines property issues in its cases, asking
whether an “owner has som ehow lost one of the m ost essential sticks in the bundle of rights that are com m only characterized
as property”. 350
In this postulate the nature of property rights as a bundle of rights, including the rights to exclude, possess, use and transfer
will be exam ined. Through this prism , of these bundle of rights, a m ore inclusive and com plete understanding of what property
actually is, and m eans, is sought.
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A. The Collection of Rights - The Rights of Exclusion, Possession, Use and Transfer
W hen Am ericans exercise their property rights they do it in four ways, signified by the acronym E-PUT. These include
1. The Right to Exclude;
2. The Right to Possess;
3. The Right to Use; and
4. The Right to Transfer.

351

According to the property scholar Thom as Grey, in his fam ous essay The Disintegration of Property, “the theory of property
rights held by the m odern specialist tends to dissolve the notion of ownership and to elim inate any necessary connection
between property rights and things. The specialist fragm ents the robust unitary conception of ownership into a m ore shadowy
‘bundle of rights’.” 352
So why then, focus not on the issue of ownership and instead on a collection of rights?
For, as aforem entioned, if one only thinks of what constitutes “property”, as ‘item s” or “things”, or as the ownership of those
item s or things, the true concept of property, and its rights, will not appear.
To view property through this lim ited vision, however, causes one to m iss a very valuable elem ent: “control”. For property can
be owned by m ore than one person, and som etim es property need not even be owned at all by a person in order for such
person to legally exercise control over such item or thing.
Accordingly, since it is only through the perspective of control, that one can truly understand the full nature of property, it is
essential to think of property in term s of “a collection of rights”. For it is only through that perspective, a m erger of item with
control, that a true legal understanding can be had. As a result, the law needs to view property, not in term s of a collection
of item s or things, but in term s of a collection of rights.
Perhaps this is why Thom as Grey com m ented:
“[T]he basic need to teach lawyers the technical tools of their trade would suggest if not require some movement
toward a bundle- of-rights formulation of property, as against the historical and popular thing-ownership
conception.” 353
So just what are these property rights that m ake up this “m etaphorical bundle”? They can be described as follows:
1. The Right to Exclude:
The first right in “the m etaphorical bundle of property rights” is the right to exclude. This right has often been described as the
m ost im portant of all the property rights. 354 Exclusion is the ultim ate expression of control over an item , where all others are
prevented from the use or occupancy of the particular “thing.” 355 For nothing com m ands power and control m ore than the
ability to exclude. Of course, like m any rights, the right to exclude is not absolute. For exam ple, police officers m ay enter the
in pursuit of fleeing crim inals; and can not bar entry to em ergency m edical staff who would treat an injured person on the basis
of public policy.
2. The Right to Possess:
The second right in “the m etaphorical bundle of property rights” is the right to possess. Possession dem onstrates control by
the m eans of holding, keeping and/or retaining the particular “thing.” 356 Sim ply put, the right to possess is the right to hold,
control or enjoy. Black’s law dictionary defines “possession” as:“
“1. The fact of having or holding property in one’s power; the exercise of dominion over property;
2. The right under which one may exercise control over something to the exclusion of overs; the continuing
exercise of a claim of exclusive use of a material object;
3. Something that a person owns or controls; or
4. The detention and control, or the manual or ideal custody, of anything which maybe the subject of property,
for one’s use and enjoyment, either as owner or as the proprietor of a357qualified right in it, and either held
personally or by another who exercises it in one’s place and name.”
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3. The Right to Use:
The third right in the “m etaphorical bundle of property rights” is the right to use. The law usually gives broad discretion to
determ ine how som eone will use “their” property. 358 W ith a house, you can live in the house, plant a garden in the back yard,
play tag on the front lawn, install a satellite dish on the roof, and host parties for your friends. 359 W ith an apple, you can eat
it, bake it, place it in a bowl for decoration, or sim ply let it rot. 360
The right to use is perhaps the m ost im portant property right for society. For the use and productivity of m aterial things tends
to be im portant for the public good, supportive of overall productivity and prom oting of the collective wealth and benefits. It
m ust be rem em bered again, like all rights, this right is also not absolute, for it has long been held that a use m ay be lim ited
when it interferes with the free use of another’s property (i.e. nuisance). 361
4.The Right to Transfer:
The fourth right in the “m etaphorical bundle of property rights” is the right to transfer. Through this right, the law recognizes
broad power to transfer item s either during lifetim e or at death. 362 Such transfers can be m ade by intervivos sale or gift, or
through a will or by m eans of statutes that govern intestate distributions. 363
Like the other rights within this bundle, the law does im pose various restrictions on this right. For exam ple, a person could not
transfer title to their hom e for the purpose of avoiding creditors’ claim s, or im pose an unreasonable condition incident to the
transfer; such as a conveyance “to m y daughter on condition that she never sell the land”. 364 Also som e types of property are
m arket inalienable, due to public policy, in that they can not be sold at all (such as hum an body organs), 365 while other types
of property can not be transferred after death (such as a life estate). 366
B. The Exam ination of Property Through the Collection of the Rights of Exclusion, Possession, Use and Transfer
The exam ination of property through the prism of the collection of the rights of exclusion, possession, use and transfer offers
a m ore in depth understanding of the m eaning of property and how it relates and functions under the law. It enables each
elem ent of property rights to be thoroughly considered, and reflected upon. It is in this light that a truer understanding of
property can be obtained, and a m ore thorough grasp of its m eaning can be had.
Although some legal com m entators argue that property can not be adequately understood by an analysis of its com ponent
parts through a “bundle of rights” 367, this perspective overwhelm ingly fails on the basis of their contention that property can
only be seen under the law as a physical thing, and to do otherwise, is m erely a legal fiction. 368 Their claim that exam ining
property through the perspective of a collection of rights, disassociates the law from the actual item , 369 and causes property
to “lose its m eaning”, 370 is a m yopic view, that fails to recognize, that the value of property to people, is not the item itself, but
rather, one’s ability to control that item .
The a full understanding and operation of the law requires us, in a free society, to look at num erous things, through num erous
perspectives. A rights based perspective for property, enables the law to not only understand the im portant elem ent of control
that is critical to understanding property, but also provides it with the tool to expand the scope of property to areas that are of
critical im portance to society (such as intellectual property, future interests, and non possessory interests) which have no
tangential physicality. Merely breaking this rights based perspective into its com ponent parts only enhances that understanding
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Accordingly, viewing property as a collection of rights, rather than a collection of things, and breaking down those rights into
their com ponent parts, serves three purposes in the advancem ent of legal understanding of property.
First, we have seen that a definition of the term “right” is “the legally recognized ability to exercise power and control over an
action or object”. Since the essential elem ent which gives property its value, is not the item itself, but rather the ability to
control the item , then understanding this issue of control, is best reflected by an analysis of rights.
Second, in order to develop a m ore com prehensive understanding of property, which includes m any of the m ore abstract
property interests of great value to m odern society, we need to broaden our concept of what property actually is.
Concepts such as intellectual property, future interests, and non possessory interests, do not lend them selves to be easily
considered as “tangible item s”. This understanding can be best perform ed through a perspective of rights.
Third, by viewing and analyzing property rights through their com ponent parts, a m ore com plete and in depth understanding
can be had of property rights and how they function under the law.
As a result, by em ploying this “collection of rights” perspective, a m ore inclusive and accurate picture of what property actually
is, and m eans, can be truly had.
Part Three: Conclusion
In the attem pt to discover the m eaning of property rights under our Am erican legal system , four postulates have been devised
to provide perspective and enlightenm ent. Exam ining property rights through the prism of these four postulates allows for a
understanding of the legal foundations of property rights as well as their evolution.
Property is a concept we all can understand. It is both a foundational basis in the law as well as a reflection of it. It is
unquestionably linked to society and to its needs.
In an attem pt to gain a true understanding of property, we have exam ined it through the prism of four postulates. These
postulates help us to define property law. They help us to gain a perspective of its m eaning, and an understanding of its
application. Each of these postulates work with each other to develop a global appreciation of m odern property law.
These postulates:
1. That Property Must be Viewed as a Collection of Rights not a Collection of Things;
2. That Property Rights are those Recognized by Law, the Law evolved from Property Rights, and they are intertwined;
3. That Property Rights are Inherent to our Humanity; and
4. That Property Rights Include the Rights of Exclusion, Possession, Use and Transfer;
help us to put into perspective the true nature and legal significance of property.
They help us to understand that property is am ong the oldest and m ost fundam ental of all legal concepts, and how it has
influenced relations am ong people and their societies.
They help us to understand that property is a critical elem ent of every person’s existence, and represents so m uch of what is
necessary for the preservation and quality of hum an life.
They help us com prehend that it is the right to exercise control over property, and not the item itself, that gives property its
value, and that property is m ost usefully viewed in term s of a collection of “rights”, and not in term s of a collection of “things”.
They help us appreciate, that with people’s concerns, and society’s dem ands, focused on property, the ever present need to
protect property rights has led to the developm ent of the law itself. They help us understand that reciprocally, the developm ent
of the law, has shaped our concept of property. Accordingly, they bring enlightenm ent to the fact that a great deal of the law
is derived from , and devoted to, property, its protection, and the rights surrounding it.
These postulates allow us to com prehend the recognition of property rights under natural law. They perm it us to understand
that our society, and its laws, view property rights, not as privileges granted by the state, but instead, as rights that are intrinsic
to our very existence as hum an beings. Accordingly, they give appreciation to the fact that under our Am erican system of laws,
private property rights are inherent to our hum anity, and it is governm ent’s sacred duty to respect and protect them .
Governm ent recognizes these rights, but it did not give them , and it can not take them away.
They provide us with a perspective that allows us to see that our societal respect for the value of private property rights, and
their accepted recognition under law, have helped the western world in general, and Am erica in particular, to grow and prosper
to the highest status in hum an history. They help us to discover that the very nature of private property rights is reflective in
one’s ability to excise those rights through the elem ent of control. That control is the fundam ental elem ent of a property right.
Perhaps m ost im portantly, however, these postulates help us to understand the overall legal concept of property. That having
the right to control property, by exclusion, possession, use and transfer, has becom e a fundam ental pillar of m odern civilization.

