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PREFACE 

Writing constitutional history is an enterprise that is currently not in 

vogue in academic circles. The "new" social history has shifted the 
focus and redirected the energies of a generation of historians. How

ever productive this shift has been, it has nonetheless created an unfor

tunate consequence: the neglect of state constitutional history, an area 

traditionally ignored by scholars. Nowhere is this more prominently 

illustrated than in New York State. There is no constitutional history 

of New York currently in print. The most comprehensive constitutional 

history of the state was a five-volume work published in 1906 under 

the title A Constitutional History of New York From the Beginning of 

the Colonial Period to the Year 1905 1 by Charles Z. Lincoln. Lincoln 

was a legal advisor to Governors Morton, Black, and Roosevelt and a 

delegate to the constitutional convention of 1894. His work, one of the 

best produced by lawyers in the nineteenth and early twentieth centu

ries, is a documentary history, containing copies of all the constitutions 

and amendments adopted between 1777 and 1905. His commentary, 
though primarily legal in approach, is reliable and, by the standards of 

the day, free from partisan bias. That work, however, is out of print as 

well as out of date. The only one-volume constitutional history of New 

York is J. Hampden Dougherty's A Constitutional History of New York, 

published in a second edition in 1915. 2 Like Lincoln's, it is dated and 

out of print. 

This is not to say that there has been no research since these early 

twentieth-century works. Indeed, monographs, articles, reports, and 

dissertations on various aspects of New York's constitutional tradition 

have appeared. While other scholars have done justice to particular 

constitutional conventions and developments, the 225 years of the 

state's constitutional tradition has not been addressed as a whole. The 

present work hopes to offer the reader a single-volume account of New 

York State constitutional history that augments and extends the work 

of Lincoln and Dougherty with the more specialized scholarship of 

recent years. It makes no claims to novel understandings of the tradi

tion and relies heavily on the work of others, though of course I have 

made my own study of the primary sources. 

Needless to say, any attempt to encompass two centuries of consti

tutional history in a single volume necessarily means selectivity and a 

focus on the dominant values and events which have shaped that his-
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tory. I have provided a fairly comprehensive bibliographic essay for 

those who wish to explore individual topics or conventions in more 

depth. 

This volume is intended to provide a readable chronicle of New 

York State's constitutional history for those who wish to understand 
our state's constitutional tradition, including college instructors who 
teach New York history or government, elementary and secondary 

school teachers who are required by the Board of Regents to teach 

New York history and government, and lawyers and judges who may 

wish to put the current Constitution in the historical context out of 

which it emerged. 

The author would like to single out four individuals from among the 
many who have assisted in the writing of this history: Francine Gray, 

secretary to the Political Science Department at Canisius College, who 
gave unstintingly of her time and advice and whose copyediting im

proved every aspect of the book; Christopher Bopst, my student re

search assistant, whose research skill, determination, and suggestions 

were indispensable to its successful completion; the anonymous re

viewer whose comments proved invaluable; Gerald Benjamin, who 

gave me encouragement, intellectual support, and friendship; and Amy 

Romessor, my student research assistant, who helped compile the 

index. 

NOTES 

1. (Buffalo: William S. Hein & Co., 1994 [orig. publ. 1906]).
2. (New York: Neale Publishing Co., 1915).



Introduction: 

New York State and the 

American Constitutional 

Experience 

FoR TOO LONG Americans have tended to identify their constitutional 
tradition with the U.S. Constitution and its development. This identifi

cation has fostered neglect of state constitutions and their constitu

tional traditions, and created a misunderstanding as to the character of 

the national constitutional experience. 1 That experience is a complex 

interaction of state and national constitutional development, an inter

play that gave rise to and sustains the federal system . 
A proper understanding of our constitutional tradition should begin 

at least as early as the eleven years between 1776 and 1787, a period 

in which the original states adopted constitutions. These state constitu

tions were the culmination of a long colonial tradition and it was an. 

age during which the states, first separately and then as a nation, more 

or less invented written constitutions. The U.S Constitution is derived 

from these constitutions by way of imitation or via a negative reaction 

to what was perceived as their missteps. This interaction did not cease 

with the adoption of the national charter. Newly admitted states sought 

guidance from the national document and from their sister states. 2

The national Constitution is dependent on state constitutions in a 

more immediate and direct fashion. Without them, as Donald Lutz has 

pointed out, the national Constitution is, in a number of ways, an 

"incomplete document." The states are referred to fifty times in forty

two separate sections of the U.S. Constitution. Striking evidence of 

this dependence is evident when one realizes that the U.S. Constitution 

does not contain a definition of citizenship !3

Despite the growth of the national government and the expansion 

of national constitutional power, state constitutions continue to be an 

indispensable part of the American Constitution and our constitutional 

tradition. Reference to this constitutional tradition must include not 

only the national Constitution and the Declaration of Independence, 

but also the state constitutions. The group traditionally understood as 
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our Founding Fathers is in need of enlargement both in numbers anc 
time; an understanding of their intent must include their expectatior 
that we read the state constitutions as well as the national documen1 
when interpreting our constitutional tradition. 

The national document is dependent on the state documents in other 
areas as well. The existence of a concise national document was made 
possible, in part at least, by the fact that the state �onstitutions existed 
and addressed a number of complex matters such as education, police 
powers, and local government-subjects which could be taken for 
granted at the national level by virtue of the existence of the state 
charters. Moreover, by leaving some of the most controversial topics, 
such as slavery and the establishment of religion, for the states to 
grapple with, state constitutional systems helped diffuse conflict by 
giving the national government a constitutional "honeymoon." Finally, 
states have been continuous laboratories of constitutional experimen
tation, holding over 233 constitutional conventions, adopting nearly 
150 constitutions, and passing over 5,000 amendments.4 They have 
proved a source of constitutional reform as well as policy guidance. 
Issues such as the right to die, no-fault insurance, and surrogate parent
ing are currently being debated in the political and constitutional are
nas of state governments. 

State constitutions, however, are significant not only because they 
complete the national document and are the pillars of the federal sys
tem, but also because of their importance in their own right. As the 
fundamental law of the states, they establish the ground rules for how 
public business is conducted and public policy is made. Within the 
limits set by the national document, all these are determined by the 
state constitutions. The national Constitution does not dictate that 
New York keep the Adirondacks and Catskills "forever wild," as does 
the New York Constitution (Art. XIV, Sec. 31), nor does it require the 
state to allow the people to decide every twenty years whether to hold 
a convention for the purpose of revisiting the state constitution. These 
are state constitutionally mandated practices. 

State constitutions and the policies made pursuant to them are most 
likely to affect the daily lives of citizens. Taxes, the administration of 
justice, licenses, transporta,tion, education, resource production, and 
economic development are issues in which the states are the primary 
actors. 

State constitutions also protect our liberties. An examination of 
the New York Constitution, and of court decisions interpreting that 
document, reveals that, in significant ways, citizens of New York enjoy 
greater protection of civil liberties and individual rights than the U.S. 
Supreme Court has granted under the national Bill of Rights. For ex-
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ample, right to counsel protection in New York is one of the strongest 

in the nation and exceeds the protections mandated by the Sixth 

Amendment. 5 The New York Constitution mandates the protection of 
the environment and care by the state for the needy and dependent 

segments of the population. 

STATE AND NATION AL CONSTITUTIONS: 

SIMILARITIES AND DIFFERENCES 

State constitutions are strikingly similar to one another and to the 
national document with regard to basic principles and structures. All 

but one-that of Nebraska-contain bicameral legislatures; all em

brace explicitly or implicitly the doctrine of the separation of powers, 

ratification by popular vote (except Delaware), a four-year gubernato
rial term (except Rhode Island and Vermont), and, with a few excep

tions, a willingness to amend and/or revise their constitutions. All 

contain a statement of rights and adopt republican forms of govern

ment; all have accepted the power of judicial review; all have extensive 

provisions dealing with matters of public finance and the raising and 
spending of money; all provide for local government; and all but that 

of Vermont have preambles. John Kincaid suggests that the similarities 

can be explained by the general consensus about political fundamen

tals, the sharing and borrowing of constitutional ideas among the 

states, and constitutional reform movements, such as Jacksonian De

mocracy, that have swept periodically through many states.6

How do state constitutions differ from the national Constitution? 

One way, at least in theory, is that the national government is one of 
delegated powers, meaning that whatever powers cannot be found or 

fairly implied from provisions in the U.S. Constitution cannot be exer

cised. State constitutions, conversely, are constitutions for govern

ments possessed of plenary powers, meaning that unless there is found 

some limitation on the powers of the government in the constitution, 

the state is at liberty to undertake the activity. In practice, the disillu

sionment with and distrust of state governments, particularly state 

legislatures, in the nineteenth century led to the insertion of numerous 
restrictions on legislative power. In turn, these restrictions led to the 

necessity of adding grants of power to the legislatures in the constitu

tion, authorizing them to undertake action in certain areas. These au

thorizations were soon transformed into restrictions on legislative 
power, on the theory that what was not granted was withheld. In prac
tice, and under the influence of a political culture suspicious of political 
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power to begin with, what appeared to be affirmative grants of power 
were frequently metamorphosed into restrictions on_power. State gov
ernments have operated like governments of delegated rather than 
plenary powers, whereas the national government, particularly as 
understood by the Marshall Court and the post-World War II Supreme 
Court, has often appeared to be a government of plenary powers. 

State constitutions also differ from the federal document in that they 
must deal with various complex matters that were, initially and for 
most of the country's history, outside the scope of the national govern
ment. The distribution of power between the state and local govern
ment has been a central issue of state constitutional law throughout 
our history, and, until very recently, that issue was decided exclusively 
on state constitutional or policy grounds. The vast areas of regulatory 
policy encompassed by the phrase "police power," including the power 
of the state to regulate for the health, welfare, and safety of the commu
nity, require the state and thereby state constitutions to address ques
tions unlikely to arise in federal law. Another area of central concern 
for states and state constitutions has been education. Nearly every 
state constitution has provisions concerning education, and some, like 
that of New York, provide not only for free common schools but also 
for a Board of Regents with responsibility for all educational activity. 

The position of the states in the federal system made it almost 
certain that state constitutions would develop their own characters. 
Frequently, the character and extent of rights protected by state consti
tutions differ from those protected at the national level. A number of 
states have Equal Rights Amendments.7 State constitutions adopted 
in the twentieth century contain not only guarantees of freedom for 
the individual against enumerated types of government interference, 
but they also state claims that the individual should have upon the 
government. For example, the New York Constitution contains a num
ber of "social rights," such as the rights of labor, the right to care if 
one is needy, and a mandate to provide low-cost housing. 

State constitutions, as a rule, are more easily amendable than the 
national Constitution. In New York, passage of a proposed amendment 
by majority vote of the legislature in two sessions and ratification by 
majority vote at the polls is sufficient. 8 Nineteen states allow for some 
form of amendment by initiative.9 Moreover, the New York Constitu
tion contains a provision (Art. XIX, Sec. 2) requiring that the question 
of holding a constitutional convention to revise the constitution should 
be placed before the voters every twenty years. If a convention is held 
and revisions are made, they must be approved by a majority at the 
convention and ratified by a majority at the polls. It is not surprising 
that the New York Constitution of 1894 has been amended over 200 
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times since 1900 and been revised by one constitutional convention 
(1938). One result of the ease and willingness to amend state constitu

tions has been an increase in the size of the documents. Unlike the 
U.S. Constitution, which contains fewer than 8,000 words, the average 
length of state constitutions is 26,150 words . Only one state constitu
tion, Vermont's, contains fewer words than the national document. 
The current New York Constitution contains over 50,000 words. The 

addition of numerous amendments often makes state constitutions re
semble statutory or administrative codes. Much of the impetus for this 

"amendomania" originated with those distrustful of state government 
who wish to place as many restrictions as possible on state power. 
These restrictions, in turn, require further amendment when they be

come straightjackets on the necessary exercise of governmental power. 
A second source of amendments is the activity of interest groups. 

If a group can place its values and goals in the constitution, it has not 

only achieved a significant symbolic victory, but an instrumental vic

tory in that altering that policy will prove more difficult than changing 
an act of the legislature. Various groups concerned with New York 

canal policy were able to incorporate their policy goals in the constitu
tion. Rural interests successfully inserted a reapportionment policy in 
the constitution which made it virtually impossible for New York City 
to receive an apportionment in the legislature commesurate to its popu

lation. As Governor Al Smith observed, the New York legislature was 
made "constitutionally Republican." Labor was successful in placing 

a Labor Bill of Rights into the constitution at the 1938 convention. 
A third source for these amendments has been the need to erase the 

effects of unwanted court decisions. As a result, state constitutions, 
particularly those not recently revised and streamlined, provide an 

excellent picture of a state's past. Like layered geological formations, 

the various provisions accumulate. These accretions make the docu

ment unwieldy as well as difficult to decipher. Some measure of the 

neglect of our state constitutions is manifest in their unkempt and 

detailed length. 
Another difference between the national and state constitutional 

traditions is the different roles of their respective judiciaries. The fed

eral Constitution has been changed primarily by the decisions of the 

Supreme Court, which has acted as a continuous constitutional con

vention. The document itself has remained as brief as it has because 
the necessary changes are imbedded in the nearly five hundred vol

umes of Supreme Court Reports. State supreme courts have not played 
nearly as important a role in altering state constitutions. State constitu

tions have been shaped by the tradition of majoritarian democracy; 
direct popular consent has shaped state constitutional change to a de-
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gree not approached at the national level. New Yorkers have had nine 
constitutional conventions, five of them successful, and they have 
amended those constitutions hundreds of times. 

The differing character of the two documents has led many to use 
the federal Constitution as the standard for judging the quality of a 
constitution, and by that standard state constitutions have been found 

wanting. This judgment ignores the fact that the American constitu
tional tradition consists of both state constitutions and the national 
Constitution, thus a tradition of dual constitutionalism. 

Constitutions can be understood in two different ways. The first 

way, exemplified by the federal model, is to see a constitution as a 
document limited to the fundamentals, simple in design, establishing 
the framework for government, providing a bill of rights and a method 
for amendment, and not much more. This is the approach of the Na

tional Municipal League, which, since 1921, has published a Model 
State Constitution. It is also the approach of most good-government 

groups and academics. It would seem to demand that experts be pri
marily responsible for the drafting of the document, with the electorate 
confined to ratifying or rejecting their work. In that way., the document 
will remain uncluttered, streamlined, and able to provide a government 

strong enough to meet the responsibilities thrust upon it. 
Another way to look at constitutions is to view them as we view 

language. Both function in the political and social marketplace, used 
and abused, willy-nilly, by many for a variety of purposes. Constitu
tional growth in a democratic, pluralist order is likely to resemble that 
of a Banyan Tree, complex and baroque in character. A constitution 

is political in the fundamental sense that it is shaped by the various 
forces present in the public arena, and as such it is likely to take 

on the irregular and inconsistent contours that such a political order 
produces. These two understandings of a constitution present the im

ages of the engineer and the gardener, with their respective objects. 
The two images appear to be antithetical, but they are mutually depen
dent, the latter providing vitality and responsiveness and the former 

effectiveness and order. The argument over simplifying state constitu
tions is a classic example of the tension between the two metaphors. 
Constitutional brevity is only one value, and not necessarily the most 

important one. A state constitution will reflect and address the prob
lems and concerns of its citizens. Such reflections are unlikely to re
semble the work of a draftsman. States have sacrificed orderly, 

efficient, and clear documents at the altar of democratic participation. 

The national document, by and large insulated-by design-from the 
same direct participatory mechanism, remains a model of clarity and 
elegant parsimony. This has been achieved at the expense of demo-
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cratic participation and has produced an enlarged-one could say hy

pertropic-role for the Supreme Court in adjusting the document to 

the felt needs of the time. It may be possible to create more orderly 

and simple state constitutions; some states, e.g ., Alaska, have done 

so, and some, e.g., Vermont, have managed to keep their documents 

under 10,000 words. Such successes, however, may be atypical. 
State constitutions also differ from one another. Such differences 

are a function of the peculiar traditions and history of each state. New 

York's constitution contains the residue of the major problems and 

public policy issues the state has faced over its 210 year history. To 

that history we now turn. 

NOTES 

1. For similar criticisms see John Kincaid, "State Constitutions in a Federal
System," Annals of the American Academy of Social and Political Science 
496 (March, 1988), pp. 12-15; and G. Allan Tarr, "Understanding State Consti
tutions," paper presented at the annual meeting of the American Political Sci
ence Association, August 30-September 2, 1990, p. 1. 

2. This borrowing at times has amounted to "unabashed plagiarism" (G.
Alan Tarr, "Understanding State Constitutions," p. 11). 

3. '.'The United States Constitution as an Incomplete Text," Intergovern
mental Perspective l3 (Spring, 1987), pp. 14ff. 

4. Albert Sturm and Janice May, "State Constitutions and Constitutional
Revision: 198 4-1985," The Book of the States, 1986-87 (Lexington, Ky.: Council 
of State Governments, 1986), p. 4; Janice May, "State Constitutions and Consti
tutional Revision, 1992-93," The Book of States, 1994-95 (Lexington, Ky.: 
Council of State Governments, 1995), p. 4. 

5. Vincent Bonventre, "State Constitutionalism in New York: A Non
Reactive Tradition," Emerging Issues in State Constitutional Law 2 (1989) ; 
Peter Galie, "State Constitutional Guarantees and the Protection of Defen
dant's Rights: The Case of New York, 1968-1978," Buffalo Law Review, 28 
( 1979). 

6. John Kincaid, "State Constitutions in a Federal System," Annals of the
American Academy of Social and Political Science 496 (March, 1988), p. 18. 

7. Including Alaska, Colorado, Florida, Illinois, New Hampshire, Texas,
Washington, Pennsylvania, Virginia, Wyoming, Louisiana, Montana, Utah, 
Hawaii, Maryland, Massachusetts, Connecticut, and California. 

8. Some state constitutions are more easily amendable than others. Gerald
Benjamin and Melissa Cusa have calculated the likelihood of a legislature 
offering constitutional amendments under the various procedures, concluding 
that states which allow constitutional amendment by extraordinary majorities 
of the legislature with single-session passage, or those with simple majorities 
and single-session passage, provide a greater liklihoood of legislative passage 
than schemes wich require dual passage by the legislature. "Amending the New 
York Constitution Through the Legislature," Temporary State Commission on 
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Constitutional Revision, Tlze New York Constitution: A Briefing Book, ed. Ger
ald Benjamin (Albany: The Nelson A. Rockefeller Institute of Government, 
1994), pp. 68-70. 

9. Janice May, "State Constitutions and Constitutional Revisions,
1993-94," p. 23. The scope of these initiative procedures varies widely. 
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Colonial Roots 

FouR FACTORS in colonial New York played a decisive role in shaping 

the first constitution of New York State in particular and the constitu
tional tradition of New York in general. These were: the existence of 

a prominent and politically active elite, many of whom were provincial 
gentry whose economic base consisted of large estates; the early de

velopment of a heterogeneous society with accompanying factional 
politics; the existence of a tradition of charters functioning as instru

ments of government; and a strong commitment to liberty protected 

by and rooted in the common law, Magna Carta, and various acts 

of parliament. 

New York has been called "the most aristocratic of all of Britain's 

North American colonies." 1 The state's colonial history was domi

nated by great landowners and merchant families. Intermarriage, and 

marriage with outsiders such as James Duane, John Jay, and William 

Smith Jr.-all of whom married Livingstons-helped to ensure their 

interconnectedness and to infuse the families with extraordinary tal

ent. The most influencial of these families, politically speaking, were 

the Livingstons, Van Cortlandts, Morrises, Philipses, and Van Renssel

aers. Among the merchants the most prominent was James DeLancey. 

Their interconnectedness notwithstanding, New York's political elites 

were plagued with family and factional quarrels that frequently spilled 

over into the political arena. 

The great baronial estates, roughly thirty in number, contained the 

largest tenant population in the North American colonies. 2 This exten

sive landlord-tenant system, though significant for the political and 

economic conflicts which occurred in seventeenth- and eighteenth

century New York, was not the exact equivalent of its English or Dutch 

ancestors: it was more fluid, fairer, and less oppressive than tradition

ally portrayed. 3 Almost from the beginning, those controlling this land 

system were on the defensive for a number of reasons. Migrating New 

Englanders in the first half of the eighteenth century carried with them 

a strong tradition of private ownership. Conflicting border claims with 

other colonies, which put land titles in jeopardy, was a second factor. 

A third factor was the increasingly unfriendly posture of the imperial 
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authorities toward these holdings. Finally, the availability of vacant, 
inexpensive land enabled colonists to rise from tenant to owner.4 New 
York manor leases, usually for life, turned over on average every ninth 
year.5 Most tenants viewed tenancy as a temporary condition, "a way 
station on the road to independency. "6 Since the colony was unable to 
sustain a stable tenancy, the dependency which was necessary for ten
ancy as well as for a hierarchical society was undermined. 

Factionalism among the landowners and the unstable land system 
did not prevent these families from providing talented individuals who 
would play pivotal roles both in colonial politics and in the creation 
of New York's first constitution. When the unstable, near anarchic 
conditions of the colony were exacerabated by the widening rift be
tween colonist and crown, these "men of rank and ability" provided 
voices of moderation and conservatism. The interplay between those 
voices and claims from the "men of middling or low rank" created a 
fruitful tension from which emerged the Constitution of 1777. 7

A second characteristic of New York colonial society was its hetero
geneity. This heterogeneity was evident in all aspects of the social 
order: ethnic, religious, political, and economic. The state was not a 
single, geographically compact area as were other colonies of the 
English. Rather, it was a series of trading posts all distant from, 
and not easily accessible to, one another. 

By the close of the seventeenth century the population of the colony 
consisted of five nations of Native-Americans, Dutch, English, 
African-Americans (both free and slave), Swedes, French-speaking 
Walloons, French Catholics, French Huguenots, Scots, and Germans. 
New York was the most polygenetic of all the British possessions 
in North America.8 By the middle of the eighteenth century there 
were 73,348 inhabitants in the colony, 10,592 of whom were African
Americans.9 Ethnic diversity spawned religious diversity-Dutch Re
formed, Church of England, Presbyterians, Quakers, Anabaptists, 
Jews, Lutherans, French Protestants, Catholics, and Independents. 
Economic diversity was no less evident: agriculture on large estates 
and yeoman farmers, merchants and fur trappers, lawyers and "me
chanics" (a general term referring to those who worked with their 
hands). 

This religious, ethnic, economic, and geographic diversity created 
frictions which were expressed in a variety of ways, from lively fac
tional politics to mobbing and riots . The variety of interests arising 
from this diversity created what has been called "A Factious People." 10 

Factions-the groups formed around these interests-fostered a colo
nial, and later, a state politics dominated by party spirit. In eighteenth
century colonial New York "Faction was the instrument not simply of 



COLONIAL ROOTS                                                              11 

class, or interest or ideology, but of all this and something more-of 

politics, which contained and absorbed everything else. "11 Early on, 
the already sophisticated politics of faction, self-interest, and pluralism 

was crucial in moving the constitutional structure of New York away 

from the traditional Whig conception of politics (characterized by di

rect citizen participation in civic affairs, a small homogeneous commu
nity, simple government, a consensus regarding public good and virtue) 

toward the Federalist conception (characterized by a large, heteroge

neous, commercial society, with checks and balances to control, in the 

service of the general good, the diverse and contentious pursuit of self
interest) which would triumph with the adoption of the national 

Constitution. 

These tensions, however, had more vigorous manifestations. The 

mixture of religions, races, and real estate was an explosive combina
tion. Popular uprisings and riots were a part of the provincial life. 12

Edward Countryman lists fifty-seven incidents of "riot" or examples 

of "popular upheavals" during the period 1764-1777. Such street ac
tions-some politically charged, others less so-were an indication of 

the inability of colonial authorities to govern effectively and to cope 

with the dynamics and diversity of the colony. Racism was another 
manifestation of these tensions: African-Americans suspected of 

crimes or conspiracies frequently received vindictive treatment. 13

During this per:iod the provincial government was subject to a tor
rent of abuse-pamphlets, satiric broadsides, newspaper articles, and 

protest meetings. 14 One prominent example of this criticism occa

sioned the trial of John Peter Zenger in 1735 for seditious libel. 15 His 

acquittal by a jury in the face of legal guilt suggests the extent to which 

libertarian ideas had taken hold in the colony. 16 

The "radicalism" of the American revolution was not expressed so 

much in the institutions adopted or the economic system embraced, 

but in the changes in social relations, "the way people were connected 

one to another." The colonist moved from "monarchical, hierarchy

ridden subjects on the margin of civilization, [to] the most liberal, the 
most democratic, the most commercially minded, and the most modern 
people in the world. " 17 In New York various forms of political activity 

created a new political culture, a participatory political culture in 

which new groups mobilized, legitimized, and developed a sense of 
their ability to act and think politically for themselves. 18 It was to this 

new political culture, among other things, that the writers of the 1777 

Constitution had to respond. 

The third factor, the existence of a tradition of charters and a strong 

commitment to self-government and freedom from arbitrary govern
ment, was of the greatest significance for New York's constitutional 
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history. As Benjamin Wright noted over fifty years ago, "these charters 

were to serve, in one way or another, sometimes for a few years, 
sometimes for over a century, as instruments of government beyond 
the power of the companies, the proprietors, or the colonists to alter." 19

Charters, first established by the Dutch in New Netherlands and 

subsequently by the English when they obtained the colony and re
named it the Province of New York, were at the heart of the founding 
of the colony. In 1614 a charter was granted to several Amsterdam 
merchants, awarding them exclusive right to trade in the new territor
ies. 20 Another charter was granted in 1621 to the better-financed Dutch

West Indies Company, creating a large corporation with comprehen

sive administrative and judicial powers. The government of this corpo
ration was administered by a director and a council who exercised all 

executive, legislative, and judicial power, subject only to appellate re
view by the authorities in Holland. The company chartered by the 
States General of the Netherlands was managed at home by five cham

bers representing different parts of the Dutch union. This chamber in 
turn delegated its powers to the Board or Assembly of Nineteen sitting 
in Amsterdam. 

Until 1641 the colony was governed exclusively by the director and 

his Council. In that year, in response to serious conflicts with the 
Indians which led to the killing of some settlers, Director William Kieft 

decided to take severe reprisal measures. He was, however, unwilling 
to assume all the responsibility for his decision. On August 23, 1641, 
he dispatched a notice informing all the "masters " and heads of families 

living in the vicinity that he wished them "to come to Fort Amsterdam 
... for the consideration of some important and necessary matters. "21

At that meeting twelve selectmen were elected to study the matter. 
These twelve are recognized as the first representative body chosen 
by the colony, and its formation as the first step in the direction of 

representative government taken in the colony. 22 

Once selected, this group turned its attention to matters other than 

those posed by dangerous Indians, including governmental reform. 
They petitioned: "so that taxes may not be imposed on the country in 
the absence of the twelve ... " and that four persons elected from 

the commonalty (heads of households) should be represented on the 
colonial council. 23 A quarter century prior to English domination of
the colony, the spirit of liberty and the demand for consent of the 

governed was manifested by this group of Dutch colonists. While ad
mitting the legitimacy of their demands, Director Kieft would not rec
ognize the legitimacy of their actions, claiming they exceeded the 
scope of their authority. 24 This demonstration of independence so
alarmed Kieft that on February 8, 1642 he issued an order forbidding 



the delegates from calling any further meetings "as the same tends to 
a dangerous consequence, and to the great injury both of the country 
and of our authority. "25 Nevertheless the practice of summoning the 
people and/or their representatives for advice and support would 
continue. 

Another crisis with the Indians found Kieft again seeking the advice 
and consent of the commonalty "in a manner to which he would not 
have resorted in time of peace."26 In September 1643 the commonalty 
elected eight men from among their number "maturely to consider the 
propositions submitted by the Director and Council of New Neth
erland. "27 Frustrated by a persistently uncooperative director, the eight 
took the unprecedented step of communicating with the authorities in 
Holland, in this case the College of XIX. In their memorial they re
count their frustrations with the director: "no sooner did they [the 
eight] open their mouths to propose anything tending in their judgment 
to the public good, than the Director met them with sundry biting and 
scoffing taunts .... " They recounted how, on one occasion when they 

refused to support any more taxes on the penurious colonists, the 
director said, "I have more power here than the Company, therefore I 
may do whatever I please." The memorial concluded with the follow
ing request: 

For it is impossible ever to settle this country until a different system 
[of government] be introduced here, and a new Governor sent out with 
more people who will settle in suitable places . . . in the form of villages 
or hamlets , and elect from among themselves a Bailiff or Schout and 
Schepens, who will be empowered to send their deputies and give their 
votes on public affairs with the Director and Council; so that the entire 
country may not be hereafter, at the whim of one man, again reduced 
to similar danger. 28 

Although some of the accusations against Kieft may have been ex

aggerated, he was indeed autocratic, and used his power to "further 
his schemes according to his own personal likes and dislikes. "29 The 

company finally yielded to the wishes of the eight. It recalled Kieft in 
December 1644, demanding justification for his administration. 

Peter Stuyvesant, a consumate soldier, was chosen to succeed Kieft. 

He ruled the colony for seventeen years, the longest tenure in the 
history of colonial New York. Though conscientious, like his predeces
sor he was endowed with an autocratic and tyrannical disposition, and 
his "hostility to popular demands and rights, and his outbreaks of pas

sion, led to continual trouble. "30 

In response to petitions and remonstrances to Holland he brazenly 
declared, "If any one during my administration, shall appeal, I will 
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make him a foot shorter, and send the pieces to Holland, and let him 

appeal in that way. "31 

Realizing that raising necessary revenues would be unsuccessful 

without the cooperation of the colonists, Stuyvesant's council advised 

the director to allow some measure of representation. Stuyvesant or

dered an election held in which the colonists in the towns would elect 

eighteen representatives from which the director would select nine. 

The nine chosen would assist the council and the director in promoting 

the commonwealth. Stuyvesant named these men "The Tribunes of 

the People." From the eighteen the director selected three merchants, 

three farmers, and three citizens. The share in the government for the 

commonalty which this step represented is less significant than the 

fact that its creation marked another stage in the progression toward 

a political system wherein all the major segments of the community 

would be consulted. 32 

Stuyvesant tolerated the nine as long as they agreed with him, but 

treated them with contempt when they brought matters to his attention 

that needed correction. Frustrated with his obduracy, they agreed to 

send a remonstrance to Holland. Stuyvesant objected, arguing that all 

correspondence must go through him. The nine refused to accept that 

position and petitioned the director for permission to consult the com
monalty. Stuyvesant denied this right, but the nine perservered, even 

attempting, literally, to ascertain public opinion by going "door to 

door." This attempt met with harassment and arrests. Stuyvesant's 

recalcitrance and his escalating resort to repressive measures against 

all who opposed him brought censure from the States-General in Hol

land. The nine persisted, presenting a petition of the commonalty to the 

States-General on July 26, 1649. Among their requests were "suitable 
municipal government . . . resembling the laudable government of our 

Fatherland." In a supplement to that petition, "Additional Observa

tions," the petitioners blamed the poor condition of the colonies on, 

among other things, "unsuitable government," which they defined as 

"bad and intolerable ... wholly ruinous." Government should not be 

"intrusted to a set of hairbrained people, such as the Company flings 

thither, but to such as obtain in New England. "33 Some relief was forth

coming. The director was ordered to continue the nine in office, munici

pal government was eventually granted to New Amsterdam, and 

Stuveysant was to be recalled, replaced by "a suitable person. "34 How

ever, conflict between the Chamber and the States General delayed 

the recall, Stuyvesant remained Director, and the disputes continued 

unabated. 

The Dutch Company was constantly beset with problems of all 
sorts, two of which were fundamental: "the lack of legitimacy in public 



institutions and excessive pluralism in political society. "35 These two 
are vividly illustrated by the conflict that arose in the early 1650s 
between the Dutch director and English settlers on Long Island. On 
November 26, 1653, responding to troubles in the colonies, nineteen 
delegates from the City of New Amsterdam and from eighteen villages 
met at city hall. Ostensibly their purpose was to discuss measures of 
common defense, but other matters of common interest were included 
in the deliberations. The assemblage adjourned until December, en
abling representatives from Dutch settlements to attend. This action 
alarmed the director, who wrote that such actions "border on revolt." 
Stuyvesant was particularly infuriated by the decision of the assembly 
to expel two members of his council from their proceedings. When the 

director objected to the meeting, the assembly, with much boldness, 
informed him that "he might prevent it if he could. "36 While referring 

to the "jealousies, troubles and quarrels" connected with such assem
blies, Stuyvesant realized they would meet with or without his ap
proval. To avoid the embarrassment of the latter, Stuyvesant gave his 

reluctant approval. 37 On December 11 a remonstrance and petition to 
the director was drawn up. Heading the list of eleven grievances was 

the "apprehension of the establishment of an Arbitrary Government 
among us." No clearer statement of limited constitutional government 
can be found than their elaboration on this apprehension: 

'Tis contrary to the first intention and genuine principles of every well 
regulated government, that one or more men should arrogate to them
selves the exclusive power to dispose, at will, of the life and property of 
any individual, and this, by virtue or under pretense of a law or order 
he, or they, might enact, without the consent, knowledge or election of 
the whole Body, or its agents or representatives. 

They went on to "submit that 'tis one of our privileges, that our consent 
or that of our representatives is necessarily required in the enactment 
of such laws and orders . "38 Such sentiments have induced historians 
to label this convention "the most important that had yet been held in 

New Netherland. "39 

The director, stung by this rebuff to his authority and this ringing 
affirmation of the right to self-government, argued that his rule was 
consistent with his legal authority as delineated by the directives from 
Holland, that the three villages lacked authority to send delegates, and 
therefore the assembly had exceeded its authority.40 In response to 
Stuyvesant's narrow, legalistic approach to their demands, the dele
gates appealed to "the laws of Nature" which "give to all men the 
right to gather for the welfare and protection of their freedom and 
property. "41 This appeal to the traditions and laws of the home country, 
followed, when necessary, by appeals to the laws of nature, is one 
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which colonists in the middle of the eighteenth century would repeat 
in their debates with England-an amalgam from the common law 
rights of Englishmen and the natural rights of man.42 

· Stuyvesant, argument exhausted, ordered the delegates to disperse
"on pain of an arbitrary correction," stating: "We derive our authority 
from God and the Company, not from a few ignorant subjects .... "43 

The most interesting aspect of this confrontation is that much of the 
impetus came from the English settlers on Long Island. The remon
strance of December I I, 1653 was written by George Baxter, formerly 
the director's English secretary. Indeed, Stuyvesant acknowledged the 
English role when he wrote about the "Englishmen, who are the au
thors of and leaders in these innovations" and sarcastically targeted 
the Dutch colonists with the remark that "The cleverness of Burgo
masters and Schepens may be inferred herefrom, when a stranger or 
Englishman must prescribe, what they should remonstrate and 
demand. "44 

The leaders of the convention were not intimidated; they wrote 
to Amsterdam to acquaint the authorities with current developments. 

Stuyvesant was in a bind: he wanted nothing to do with a representa
tive assembly acting independently of his authority. However, he 
needed the cooperation and support of the colonists for revenue and 
defense of the colony. Another provincial assembly, suggested by the 

leaders of the towns, was convened on November I, 1663. For once 
the director and delegates were in accord as the critical state of the 

colony overrode other differences. A final general assembly with even 
broader representation was held on April 10, 1664. 

The delegates to these assemblies did not achieve much in the way 

of tangible results. They certainly did not establish representative gov
ernment. Nevertheless, the Dutch colony was moving toward institu

tionalized executive and legislative bodies, the latter providing the 
representation necessary to legitimize governance in the eyes of the 

colonists. Each succeeding assembly became more important in the 
governance of the colony. This process came to an abrupt, if tempo
rary, halt with the conquest of New Netherlands by the English and 

the granting of the colony to the Duke of York. A strikingly similar set 
of conflicts over autocratic governance would resume the process of 
institutionalization of a representative assembly as an integral part of 
the government. What is of significance is that principles fundamental 
to constitutionalism and constitutional government were being as
serted and propagated. Such principles would take root and, though 
dormant after the colony passed into English hands, would re-emerge. 
By 1664, when the Dutch relinquished control of the colony, religious 
liberty had been achieved. That freedom, however, was not based on 



a philosophy of tolerance or on theological principles; rather, it was 
fostered from the need to populate the colony and encourage trade and 

commerce. Officers in Holland favored toleration because toleration 
cultivated trade and growth. The policy of allowing private individuals 

of any faith to practice religious observance while publicly plying their 

trades was a policy the English would inherit. 

The English conquered New Netherlands in 1664. The Articles of 
Capitulation contained provisions that suggest how deeply entrenched 

charters of governance and the protection of personal rights were. 

Reading much like a frame of governance and set of protections, the 

Articles allowed all citizens of the colony to continue as free inhabit

ants, disposing of their lands, houses, and goods as they pleased (Sec. 

3); provided liberty of conscience for the Dutch (Sec. 8); and allowed 

the towns of Manhattan to ch<;>0se deputies who "shall have free voices 
in all public affairs, as much as any other Deputies." (Sec. 21)45

James, Duke of York, was granted a patent (a grant of property)

in this instance, the province of New Netherlands-from his brother, 

Charles II, King of England. This patent also gave James the right to 

give the law, subject to the sole restriction that such laws be agreeable 

to the laws and statutes of England. The king and his Privy Council 

reserved the right to hear appeals from inhabitants of the colony. There 

was no provision for an assembly and the duke was authorized to 
appoint and discharge governors and other officers of the province. 

The duke appointed Richard Nicolls first governor of the province of 

New York; a secretary and (our councillors were also appointed. With 

this apparatus he hoped to govern the colony. 
Governor Nicolls, probably reflecting the duke's views, intended to 

govern the colony with a strong executive hand without the interfer

ence of an assembly or any other elected body. From this perspective 
the Dutch were likely to be better subjects than the English, especially 

those New Englanders who had settled on Long Island and in West 
Chester, and who carried with them their tradition of local self

government. That Nicolls was aware of this sentiment is revealed in a 

letter he wrote to the Earl of Clarendon after his laws were promul

gated. "Democracy hath taken so deepe a root in these parts that ye 

very name of a Justice of the Peace is an Abomination. "46 The colony 

was, after all, a propriety, not a self-governing colony, and above all 
the duke wished it to be a profitable enterprise. The governor and his 
Council were the supreme governing body of New York, and the duke 

intended to keep it that way. 
Two days after the surrender of the Dutch, Nicolls, in apparent 

gratitude to the Long Island English who opposed the Dutch, proposed 
that "Deputies shall in Convenient time and place, be summoned to 
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propose and give their advice in all Matters tending to [ye] peace and 
benefitt of Long Island. "47 Apparently in fulfillment of that pledge, 
Governor Nicolls wrote to the residents of Long Island in February 
1665 that in light of the .. grevious inconveniences, and discourage
ments occasioned partly from their subjection ... [such that] few or 
no lawes could bee putt in due Execucon . . . [and] Civill Libertyes 
interrupted . . . , " he would convene a general meeting which was to 
consist of deputies chosen by the majority of the freemen.48 In fact, 
Nicolls had already compiled a set of laws, known now as "The Duke's 
Laws," which he presented as a fait accompli to the convention. The 
meeting took place at Hempstead. Nicolls arrived with a frame of 
government and a legal code. He faced delegates who had no veto 
power or, for that matter, legislative authority. They were there only 
to ratify his work, which they did with some hypocritical obsequious
ness, proclaiming their unanimous "cheerful submission to all such 
Lawes .... "49 The laws were a melange of the Mosaic-based codes of 
Connecticut and Massachusetts and of English and Dutch law, and 
were an obvious attempt to deal with the bi-polar character of the 
colony. They made no provision for an elected assembly. Popular gov
ernment was limited to the election of overseers of each town. A judi
cial organization for the new government was put in place. Provision 
was made for religious liberty for those "who profess Christianity." 
Criminal procedure protections included assigned counsel for the poor 
and bail in line with English practice; jury size was limited to no more 
than seven, except-in "special causes upon life and death," and unani
mous juries were required only in capital cases. 50 These last two provi
sions were inconsistent with English practice at the time. 

The laws were consciously intended to restrict local autonomy 
and strengthen central government authority. Nicolls wrote as much 
to Lord Clarendon: "I have upon due Consideration of His Maj
esty's Interest layd the foundations of Kingly Government in these 
parts so farre as is possible, which truly is grievous to some 
Republicans .... "51

James had created an absolutist state-government by a fixed code 
without an assembly-but with the promise of religious toleration to 
all Christians. This policy was a politic response to the polyglot charac
ter of New York, whose inhabitants included Dutch Reformed; Lu
therans from Holland, Germany and Sweden; French Calvinists; 
Presbyterians from the British Isles; Puritans; Separatists; Baptists; 
Quakers; and small numbers of Jews and Catholics. More telling was 
the absence "of anyone who claimed membership in the Church of 
England. "52 In light of these sentiments and the fact that most of the 
Dutch towns were excluded from the convention, it appears that the 



real purpose of the meeting was to have the English-speaking inhabit
ants understand immediately the character of the new regime. 53 

The Hempstead Convention was greeted with hostility and resent
ment by the townsmen. Expecting representative government, they 
got authoritarian government; hoping for local autonomy, they got cen
tralized direction. The discontent created by the duke's decrees was 
dampened by Nicolls's rule, which, for the most part, was fair and 
prudent. Another factor in relieving the pressure for less authoritarian 
government was the fact that however centralized the new regime was 
politically and constitutionally, it was socially, economically, and juridi
cally decentralized.54 Nonetheless, discontent created by the absence 
of an assembly and the lack of loc�l autonomy persisted. In 1669 a 
petition was presented to the highest court in New York, the Court of 
Assizes, signed by representatives of the principal towns, complaining 
that they had been promised all the privileges of the king's subjects; 
participation was among those privileges. The court, consisting of the 
governor, his council, and the justices of the peace, responded directly 
to this petition: the governor had made so such promise. 55 Governor 
Francis Lovelace was not pleased. He called the petition "scandalous 
and seditious" and ordered the documents burned, emphasizing his 
displeasure by having the burning done by the public hangman. 56

Upon the recapture of New York from the Dutch in 1674, Edmund 
Andros was appointed governor. Aware of the demands for an assem
bly and realizing the difficulty of effectively governing a colony in its 
absence, Andros delicately raised the issue with the duke. The problem 
was particularly acute in the area of raising and collecting revenue. 
The primary source of revenue for the province was from customs, 
but collecting that revenue proved difficult, to say the least.57 Initially, 
the Duke was unsympathetic. He believed assemblies dangerous and 
unnecessary in light of the existence of the council and the ability of 
colonists to petition the Court of Assizes. Nonetheless, in January 
of 1676, still claiming that assemblies would be both dangerous and 
unnecessary, he wrote to Andros, "if you continue of [the] same opin
ion, I shall be ready to consider of any proposalls you shall send to 
[that] purpose. "58 

By 1681 the colony's financial position was precarious. More funds 
were needed, but both the duke and his governor knew that demands 
for more taxes would intensify resentment and resistance. A grand 
jury had indicted an official of the Andros government, William Dyer, 
because the governor had inadvertently failed to renew his authority 
to collect duties on imports. The merchants refused to pay the duties, 
and when Dyer attempted to collect them, he was indicted on a charge 
of traitorous conduct "for [exercising] Regall Power and Authority over 
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the King's Subjects .. Contrary to the great charter of libertyes, 

[and] the Peticon of Right. ... 

59 In addition, the grand jury presented 

to the Court of Assizes the absence of an assembly as a grievance 
against the government. The petition begged relief from: 

inexpressible burdens by having an arbitrary and absolute power used 
and exercised over them by which a yearly revenue is exacted from us 
against our wills ... our liberty and freedom enthralled and the inhabit
ants wholly shut out and deprived of any share, vote, or interest in the 
government ... contrary to the laws, rights, liberties and privileges of 
the subject. . . . 

The petition asked for relief in the following form: "government ... 
be settled and established, ruled and governed by a governor, council 

and assembly; which assembly be duly elected and chosen by the 
freeholders of Your Royal Highness' colony. . . . "60 The duke relented. 

The collapse of the duke's absolutist regime immediately after An

dros's departure suggests the degree to which colonists, particularly 

the New England population living on Long Island and what is now 
Westchester County and the Bronx , had committed themselves to as

sembly government and limitations on royal power. This commitment 

was strengthened by the fact that the adjacent colonies of Pennsylvania 
and New Jersey had assemblies with real power, and New York faced 

the prospect of losing settlers to these freer colonies. This inter
colonial context explains why governing authority collapsed immedi

ately after Andros left the colony in 1681.
61 

A new governor, Thomas 

Dongan (1683-1688), was appointed and instructed to issue writs for 

a general election for "a General Assembly of all [the] Freeholders." 

As to the power of legislation the duke wrote: "if such laws shall be 

propounded as shall appear to me to be for the manifest good of the 

Country in generall and not [prejudicial] to me, I will assent unto and 

confirm [them] .... " The instructions allowed the governor an abso

lute veto over such laws, thus requiring assent from both the governor 
and the duke for passage of any legislation. In addition the governor 

was given the power to adjourn and dissolve the assembly and to call 

a new one at any time. Most intriguing, the instructions contain a 
provision which embodied the substance of Article 39 of the Magna 

Carta: 

I doe hereby require and comand you [that] noe mans life, member, 
freehold, or goods, be taken away or harmed in any of the places [under 
your] government but by established and knowne laws not repugnant to 
. . . the laws of the kingdome of England. 62 

These instructions are a watershed in New York's constitutional 

history. Though less radical than their counterparts in Pennsylvania 



and West New Jersey, the charter did end absolutism in New York until 

1685. The acceptance of limited government such as these instructions 
provide is best seen as part of a series of developments in which the 
exercise of arbitrary power provoked resistance and calls for limited 

and regularized government . Many, though not all, of these conflicts 

were provoked, on the one hand, by the colonist's attempts to protect 

their economic interest, particularly with regard to the government's 
power to tax, and on the other hand by the need of the governors to 

raise revenue to ensure effective colonial government and profits for 

the duke. In this instance the duke's agreement to allow an assembly 
can be viewed as a quid pro quo, the return being a regular source of 

revenue by which the costs of colonial government could be met. 
The problem lay deeper than a dispute over taxes . Administering a 

complex enterprise like the province of New York was simply too 
much for a private proprietor. The colony was becoming more like a 

subordinate commonwealth. As such, the problems were not simply 

those of administering and raising revenue as in a private corporation; 
they were, in fact, the problems of a community of freemen .63 The 

governors were in the middle of two conflicting realities, the legal real

ity of a propriety enterprise (the perspective of the duke) and the 
political reality of an incipient commonwealth (the perspective of the 

colonists). There was no effective way in which these two understand

ings could be reconciled. 

The development of constitutional and representative government 

can be seen as the result of a hard-won understanding on the part of 

rulers and ruled that a productive, successful colony needed the sup

port of the colonists as well as competent governors. To achieve that 

support, institutions had to be developed which would legitimize the 
exercise of political power. Given the political and legal traditions of 

the Dutch and English, and the successful assertion of English power 

on the continent, it is not surprising that that legitimacy included the 

rule of law, representative institutions, and liberty. 

On October 17, 1683, the first general assembly of the province of 

New York, composed of ten councillors and seventeen representatives, 
met in City Hall and was addressed by the governor. They sat for three 

weeks and passed fourteen acts, the first of which was by far the most 
significant. It was entitled "The Charter of Liberties and Privileges 

Granted by His Royal Highness to the Inhabitants of New York and 

its Dependents." Strictly speaking, it was not a charter but an act of 

the legislature, assented to by the governor. 
The first substantive provision provided that supreme legislative 

authority under the king and duke "shall forever be and reside in a 
Governor, Council and the people met in General Assembly." The 
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structure provided for is a clear example of a mixed regime where the 

powers of the government are balanced among democratic, aristo
cratic, and monarchic elements. It provided for meetings of the assem
bly at least once every three years, freehold status for voting in 
elections (freehold was left undefined), qualifications for membership, 
protection of representatives for what they said or did in connection 
with assembly business, and a provision guaranteeing that no taxes 
would be laid but by act and "consent of the governor, council and 
representatives of the people in general assembly met and assembled." 
Section 15 is practically a verbatim repeat of articles 39 and 40 of the 
Magna Carta: "No freeman shall be taken and imprisoned or be dis

seized on his freehold or liberty or free custom or be outlawed or 
exiled or in any other way destroyed nor shall be passed upon adjudged 
or condemned but by lawful judgement of his peers and law of his 

province." Section 17 provides for trial by jury of twelve men, peers 
and equals of the neighborhood, county, or shire where the crime oc
curred; grand jury indictment in felonies (capital cases); bail in non
capital cases; a clause prohibiting the quartering of soldiers; and a 
provision guaranteeing religious liberty to all Christians who do not 
behave "licentiously or disturb the peace." The charter continued the 
practice of allowing churches to be locally established upon approach 
of two-thirds of the voters (the duke's laws had required a simple 
majority), thus making all Christian denominations eligible for public 

recognition and financial support. This arrangement, though not con
templating the establishment of any particular church, did contemplate 

a system of multiple establishments more closely resembling the tradi
tion that would develop in Canada than the separatist tradition that 
took root in the United States. 64 The charter had one other important 
effect: it "imposed an English constitutional system on a colony that 
was still mostly Dutch. "65

All in all, the charter was a remarkable document and a milestone 

in the development of constitutional liberty in New York. It was New 
York's first experiment with representative government. 

The duke approved the Charter. However, before he communicated 
that approval to the colony, King Charles died in February 1685. The 
colony passed from proprietary status to royal colony when the duke 

became King James II. The new king, believing the charter too republi
can in character and likely to interfere with kingly prerogatives, vetoed 
the charter on March 3, 1685. What most affronted the king was the 
phrase "The People met in a General Assembly." He noted that this 
phrase appeared in no other constitution in America.66 Nonetheless, 
during this period three meetings of the Assembly took place. John 
Murrin calls the 1685 Assembly meeting "the only true general election 



in the colony's entire history before the Glorious Revolution-that is, 

the only occasion on which freeholders and freeman in all constituen

cies had an opportunity to vote directly for their representatives.67 The 

Charter Assembly met for the last time in 1687; in that year it was 

dissolved by proclamation of the governor. The government reverted 

to a hierarchical pattern with the governor empowered to make all 

laws, statutes, and ordinances with the advice and consent of the coun

cil. During this period, however, Governor Dongan granted liberal 

charters to the cities of New York and Albany, allowing them a measure 

of self-government with certain immunities and privileges (trade 

monopolies). 

Of great significance for the constitutional development of New York 

were the events that occurred in England and New York in the years 

1688 to 1691. On December 11, 1688, James II fled from Whitehall and 

abandoned the throne. On February 13, 1689, the English crown was 

offered to and accepted by William and Mary. This momentous up

heaval in England led to rebellion in the colonies. New York had been 

for some time a colony in discontent: opposition to authoritarian gov

ernment and arbitrary taxation, religious conflict, fear of Indians, eth

nic conflict between Dutch and English, and economic conflict between 

farmers and merchants. This unstable pluralism was exacerbated by 

the absence of an assembly to legitimize the government. Rumors that 

the French and Indians were planning an attack on Albany provided 

the proximate cause of the rebellion, and one Jacob Leister, a wealthy 

merchant, ship captain, and former army officer, assumed leadership. 

He issued a call for an assembly despite the fact that the new governor

in-chief, Henry Sloughter, had been appointed in November 1689 and 

had been authorized to call a general assembly. Sloughter was in

structed, "by and with the consent of our Councill and Assembly or 

the major part of them," to enact for the colony "Laws, Statutes, and 

Ordinances. "68 This was, in effect, a revival of the policy initiated and 

later rejected by the Duke of York in 1683. 

The new governor eventually quelled the rebellion, Leister was 

hanged, and a new assembly met on April 9, 1691 under the authority 

of the new king. One of the first act� of this assembly was to pass a 

Charter of Liberties. In most respects it reaffirmed the provisions of 

the Charter of 1683, but with noteworthy differences. The assembly 

would meet annually instead of every three years. The definition of a 

freeholder was made explicit. Bail was permitted in certain felony 

cases, consistent with the law in England. With regard to religious 

liberty, a provision attempted to ban Roman Catholics from holding 

office; strictly interpreted, it would also have excluded Jews and Quak-
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ers. The charter omitted any mention of support for established 
churches, leaving that issue unresolved.· 

The charter was approved by the governor, but like its predecessor 
it was rejected by the government of William III in 1697, for reasons 
similar to those given by James II. It was in force only six years, but 
its rejection did not prevent the principles and practices embodied in 
the charter from being implemented. Absolutism suffered irreparable 
blows between 1664 and 1691; domesticating the royal prerogative 
would take much longer. 69 Henceforth some form of balanced or mixed 
government would exist in the colony. 

By the beginning of the eighteenth century the constitutional struc
ture of New York resembled the pattern that had developed in England 
after the Glorious Revolution. There would be a powerful governor 
appointed by the Crown who, with the advice and consent of the coun
cil, would administer the colony. There would be an assembly whose 
support for raising revenue and passing legislation was to become in
dispensable. The "charter" that was not a charter, the law that was not 
law for long, nonetheless provided a constitutional base for the colony. 

One other significant change resulted from these events: the accel
eration of the anglicization of the colony. Among the laws passed by 
the new assembly was one reorganizing the judiciary. The Supreme 
Court was given general jurisdiction and thus the opportunity to ho
mogenize the law throughout the colony. This homogenization would 
take place according to the principles and precedents of the common 
law, as the statute required courts to decide "whatsoever as all or any 
of the said Judges of the severall Courts of Kings Bench, Common 
Pleas & the Exchequer in England Legally doe. "70 The beginnings of 
a legal profession also contributed to what Michael Kammen has called 
"a remarkable transformation in a relatively brief period of time" of 
Roman-Dutch· civil law to English common law.71

Colonial lawyers played a major role in the developing notions of 
constitutionalism and the importance of the rule of law in the governing 
process. These men articulated the positions of the colonists and 
couched such arguments in legal terms. They thought in terms of the 
rule of law and the importance of law as a protection against arbitrary 
power. Colonial resistance to royal prerogative and hierarchical author
ity was given shape and direction by lawyers. Edmund Burke, English 
statesman and political thinker, marvelled at the extent to which the 
law was studied in New York: "The profession itself is numerous and 
powerful, and in most provinces it takes the lead. "72 Lieutenant-Gover
nor Cadwallader Colden (1761-1775) wrote constantly to England re
garding the "opposition and resentment of the whole profession of the 
Law," of their "insolence," and that "a dangerous combination may 



subsist between the Bench and the Bar"-dangerous, that is, to "His 

Majesty's prerogative. "73 Armed with Whig political ideas and a consti

tutional tradition stretching back to the Magna Carta, these lawyers 

displayed remarkable skill and energy in the disputes over prerogative 

power.74 The cases of Cosby v. Van Dam (1733) and Forsey v. Cunning

ham ( 1764) are illustrative. 

Cosby v. Van Dam involved a dispute over salary between Governor 

Cosby and former Acting Governor Rip Van Dam. Cosby sued Van 

Dam for recovery of salary payments. Cosby's dilemma was in finding 

a court to initiate the action. He thought his chances slim in a common 

law court where juries would be unsympathetic to a newly arrived Irish 

governor. 75 Chancery Court, the other logical choice, was unavailable 
because the governor sat on that court. Cosby's solution was to have 

the council authorize the Supreme Court to act as a court of exchequer. 

The case was heard before the three judges of the Supreme Court. The 

judges split on their decision, Chief Justice Lewis Morris arguing that 

the Supreme Court could not exercise equity jurisdiction. Though the 

legal results were inconclusive, the political repercussions were not. 76 

Radical Whigs in the assembly had the arguments reprised before them 

by counsel representing Van Dam and the government. In the assembly 

the narrow legal question became a constitutional and political one 

concerning the status of the courts in the colony. Could the governor, 

acting on royal instructions, erect a court of exchequer-or any court, 

for that matter-or extend existing jurisdiction without an act of the 

assembly? Whig lawyers in the assembly argued that to do so was an 

act of arbitrary power. Cosby clearly viewed Justice Morris's opinion 

as a threat to royal prerogative. It was based on what he referred to 

as "Boston principles"77 which, if allowed to spread, would undermine 

royal government in all the colonies . Cosby's solution was to remove 

Morris from his position. This removal did nothing to dampen debate, 

and a flood of literature was produced over this fundamental question 

regarding the extent of the royal prerogative in America. 

Forsey v. Cunningham ( 1764) began as a criminal case in a common 

law court known as a Court of Oyer and Terminer (to hear and decide) 

which had jurisdiction over criminal matters. Cunningham was found 
guilty in the jury trial. In a subsequent civil suit he was required to 

pay Forsey 1,500 pounds in damages. Claiming the award excessive, 

he petitioned the Supreme Court for leave to appeal to the governor 

and council . Until this time it was generally assumed that such an 

appeal from a decision of a common law court could only be on a writ 

of error-that is where review is confined to errors of law, not of fact 

or on the merits of the case. Cunningham's own attorney refused to 

draft his petition, believing such an action to be a dangerous threat to 
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jury trials. Indeed, none of the attorneys in the town would appear 
for Cunningham or advise the governor. 78 The lieutenant governor, 
Cadwallader Colden, found a notary public to assist in drafting the 

writ directing the chief justice of the Supreme Court to bring the pro
ceedings to the governor and council. The Supreme Court refused to 
obey the order. The attorney general, John Tabor Kempe, agreed with 

the Court, calling the action unprecedented, and the council agreed 

with him.79 Governor Colden ordered the judges to appear before him 

and demanded that they produce the record. Justice Daniel Horsman

den, the chief justice, stood firm, offering as a defense of his position 
that to admit such an appeal would disturb "the Ancient, and wholsome 
Laws of the Land," place jury trials in jeopardy, and arbitrarily intro

duce a novel procedure "repugnant to the Laws both of England and 

this Colony."8° Colden's request for a decision on the matter by the 

Privy Council met with what appeared to be support for his position. 81 

With this apparent backing of the Privy Council, Col<ien forced the 

council to accept the appeal. 
82 

Opponents of the government did what 
colonists had been doing and would continue to do right up to the 

break with England: they resorted to both the law and the streets. The 
Supreme Court again refused to send up the record. The assembly 

passed a series of strongly worded resolutions denouncing Colden' s 
actions. A mob attempted to seize Fort George where Colden was 
staying, burned him in effigy, and invaded his coach house, making a 

bonfire of its contents.83 

The matter was concluded when the Board of Trade, in consultation 

with Crown legal officers, held tl}at only a writ of error could provide 
the basis for an appeal to the council. They recommended redrafting 

the law to specify that interpretation. 84

During the eighteenth century the key constitutional disputes in

volved the question of who possessed sovereignty-the governor, the 

legislature, or both. Changes in patterns of interaction among the ex
ecutive, council, and assembly anticipate the form the first constitution 

would give the three branches of government. 
Initially the governor sat with the council, which was at various 

times composed of anywhere from five to twelve members. These 

members were appointed by the Crown, with the governor possessing 

the power to fill vacancies. The bifurcated character of the council was 

pointed up by a ruling of the attorney general and solicitor general in 

January 1735 in which the council was seen to have two capacities: 
"as one part of the Legislature, and as a Council to advise & assist the 
Governor in all political cases ... and the Governors are restrain'd 
by their Instructions not to act without the advice and consent of the 

Majority of them, in many cases. "85 This double function would be 
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reflected in the powers given the senate in the Constitution of 1777 
and in the senate established by the national Constitution of 1787. 

The Home Office in England ruled in 1735 that the governor could 
not sit and vote as a member of the council. With this ruling a signifi
cant step was taken in separating the institutions, if not the powers, of 
the colonial government. The council was on its way to becoming 
the direct precursor of the upper house or senate in the state's first 
constitution. The council began choosing its own presiding officer, who 
was called the speaker. In 1736 the common council adopted a resolu
tion that used the phrase "both houses of the legislature," in effect 
treating the governor's council as a separate and independent branch 
of the legislature. The council took the name "legislative council," 
though in formal correspondence it was referred to as "His Majesty's 
Council. "86 

Early on, the assembly asserted its right to exclusive jurisdiction 
over money bills, as had the Commons in England. That right, though 
not supported by rulings of the English government, was continually 
asserted by the assembly throughout the first three quarters of the 
eighteenth century. By the late 1730s the assembly had complete fi
nancial control, and was both willing and able to defy governors' re
quests or threats as well as royal instructions. In 1749, when Governor 
George Clinton threateningly demanded that the assembly grant the 
government permanent revenue for five years that he might be inde
pendent of the people, the assembly remained firm: "Your conduct is 
arbitrary, illegal and in violation of our privileges, and we will not 
comply with your demands." In 1775 the assembly, disregarding royal 
instructions prohibiting further issuance of paper money unless author
ized, ordered over $100,000 in bills of credit. 87 

The structure in place by the middle of the eighteenth century 
proved satisfactory enough to be adopted, with minor changes, in the 
first Constitution of New York. Along with political liberties connected 
with self government, protection in four other areas developed apace: 
religious liberty, freedom of speech and press, criminal procedure 
rights, and economic or property rights. 

The settlement of North America was intimately connected with 
property r ights. Land and its attendant wealth, along with religious 
liberty, were prime inducements to those emigrating to the new world. 
As Willi Paul Adams noted, the "acquisition and cultivation or exploi
tation of land was the very raison d'etre for the colonies. "88 The legal 
basis for the protection of private property was in English common law, 
and there was nearly unanimous agreement on the value of protecting 
property rights. 89 Appeals to the Magna Carta and similar charters 
were as often made in the name of protecting property rights as they 
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were to protest arbitrary government. Indeed, for the colonist the pro

tection of private property was synonymous with the protection of 

political liberty. One's political independence depended, to a large ex

tent, on one's economic independence. If the government was going 

to take this property by taxation or by more direct means, then it 

should to do so only with the consent of the governed and by due 

process of law. 

Ranking with private property in importance is the protection of 

religious liberty. Very early in the history of the colony a policy regard

ing religion and religious liberty was debated. "Proposed Articles for 

the Colonization and Trade of New Netherland" of 1638 designated 

the Dutch Reformed Church as the established church of the colony 

but allowed other religions to co-exist. This proposed policy of tolera

tion, however, was rejected by the States-General. Two years later an 

official policy was announced: "No other Religion shall be publicly 

admitted in New Netherland except the Reformed ... "90 As in other 

areas of colonial life, a wide gap existed between official policy and 

actual practice. There is no indication that any serious attempt was 

made to apply this policy to its letter, with the exception of Director 

Peter Stuyvesant in the 1650s. The acceptance of Quaker refugees 

expelled from Massachusetts, and the fact that English settlers were 

permitted to organize their churches without interference, suggests a 

de facto policy of toleration. 91

Peter Stuyvesant's attempt to restrict the religious liberty of Quak

ers, and subsequently of Lutherans and Jews, was greeted with formal 

protest by colonists and a rebuff from Holland. Freemen representing 

diverse religious viewpoints sent a remonstrance to Director Stuyve

sant asserting the right to liberty of conscience. The document is an 
affecting and courageous statement in which a need to respect the 

conscience of others is derived from a deeply religious perspective. 92

It is a signal example of an argument for religious toleration that pre

dates the attempts by enlightenment thinkers to rest toleration on secu

lar grounds. 

The authorities in Holland, while not rescinding their official policy, 

admonished the director to pursue a policy of toleration. "You may 

therefore shut your eyes, at least not force people's consciences, but 

allow every one to have his own belief, as long as he behaves quietly 
and legally .... "93 This became the official policy of the colony in 
1661 when oppressed Christians were offered "full liberty to erect a 

Colony .... "94

When the English gained control of the colony, the Articles of Ca

pitulation specified that the Dutch "shall enjoy the liberty of their con

sciences in Divine Worship and church discipline. "95 With regard to 
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the remainder of the colony, Charles II instructed Governor Nicolls 

to be very careful not to give indication that liberty of conscience 

would be threatened. 96 This policy was reaffirmed and codified in the 
Duke's Laws of 1665 which guaranteed religious liberty to those who 
professed Christianity, while concurrently providing for the establish
ment of multiple churches. This toleration was extended to all religions 

in 1674 when the Duke of York instructed Governor Andros to permit 
all persons of "what Religion soever" to live in the colony unmolested 
in any way, provided they "give no disturbance to [the] publique peace, 
nor doe molest or disquiet others in [the) free exercize of their reli
gion. "97 This policy allowed the broadest protection for religious liberty 

New York had yet experienced. When the duke was crowned king 
he issued instructions to Governor Doogan to promote the Anglican 
Church, but Doogan did not interpret those instructions to mean a 

rescision of the earlier policy.98 

The Glorious Revolution of 1688 ushered in a constitutional mon
archy in England, but also marked the beginning of anti-Catholic poli
cies. The new regime pursued an active policy of ensuring that the 

Anglican Church had a privileged position in the colony. The practice 
of Roman Catholicism was proscribed and Catholics were prohibited 
from holding office under the Charter of Liberties of 1691 by a provi
sion requiring an oath of all officials denying the doctrine of transub
stantiation (Sec. 29). In 1700 Catholic priests were ordered expelled 

from the province. 99

The Dutch Church succeeded in getting established, but other 
churches were initially denied that opportunity. In 1770 the legislature 

allowed other churches to incorporate. 100 This policy would disappear 
with the adoption of the Constitution of 1777. 

In colonial New York, speech deemed seditious was prosecuted. 

That policy continued to the end of the seventeenth century. The king 
in 1686 instructed Governor Dongan to "keep any press from printing 
or any book . . . or other matters whatsoever [from) being printed 

without [first obtaining] your especial leave and license. " 101 Even as 
prior restraint in the form of licensing disappeared in the eighteenth 

century, subsequent prosecutions for seditious libel continued, at first 
on behalf of the Crown and later, after the Zenger case, on behalf of 

the assembly. The prosecution of Zenger for seditious libel ended in a 

jury's refusal to convict in the face of legal doctrine that mandated 
conviction. One important effect of the Zenger victory was to shift 
prosecutions from the Crown to the assembly; however, even prior to 

the Zenger case there were instances of punishment by the assembly 

of individuals for things they said. 102 Such instances prompted lively 
debates on the dangers of an unlimited assembly and what it could do 
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and was doing. This fear accounts, in part, for the unwillingness of the 
drafters of the 1777 Constitution to embrace completely the doctrine 
of legislative supremacy and instead hedge assembly power with 
checks and balances. 103 

As with religious toleration, speech and press freedom were almost 
certainly more widely practiced than legal doctrine would suggest. 
There is substantial evidence to indicate that the press "operated as if 
the law of seditious libel did not exist. " 104 Since juries could not make 
law, the Zenger case established no legal precedent. The decision, how
ever, gave impetus to an already active and vigorous press, which had 
been printing material as libelous as anything Zenger had written. This 
was the tradition the colonists would take with them as they embarked 
on their journey toward independence. 

In the area of criminal procedure protection, colonists received the 
same protections guaranteed by English common law and relevant stat
utes. These protections included the fundamental notion, found in the 
Magna Carta, that no person should be deprived of life, liberty, or 
property except by the law of the land or due process of law. It included 
the following specific protections: trial by jury of one's peers, twelve 
in number; bail in non-capital cases; presentment by grand jury; some 
protection against self-incrimination; right to an attorney in a crim
inal trial. This latter right was limited in England to misdemeanor 
cases or cases involving treason but was more liberally applied in the 
colonies. 106

Not only were political institutions in place which could serve as 
the basis for the 1777 Constitution, but also fundamental notions of 
due process, freedom of speech and the press, property rights, and 
religious liberty were so entrenched that the first constitution would 
largely ratify and legitimize colonial practice. 
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The First Constitution, 
1777: Constitutional 

Sobriety in a 
Revolutionary War 

"Our Free and Happy Constitution" 

Governor George Clinton, 
Inaugural Address, 1777 

ECHOING THE THOUGHTS of the great social contract thinker John 
Locke, a committee of the Third Provincial Congress of New York 
reported on May 27, 1776, that the "old form of Government is becom
ing, ipso facto dissolved," and recommended a new election be called, 
as "the right of framing, creating, or remodelling Civil Government is 

and ought to be in the People. " 1 These elections provided the authori
zation for that body to frame a new constitution for New York. 

On July 9, 1776, delegates selected at this special election convened 

at the Court House in White Plains as the Fourth Provincial Congress. 

Their purpose was, as they put it, "to institute and establish such a 
government as they shall deem best calculated to secure the rights, 
liberties and happiness of the good people of this colony .... "2 The 
Congress renamed itself "The Convention of Representatives of the 

State of New York" on July 10, 1776, though it was simultaneously a 

wartime legislature and a constitutional convention. The Third Provin
cial Congress, troubled by the lack of any mandate to frame a new 
government, had called for a special election that would produce a 
body so authorized. It did not think it necessary, however, to form a 
special body explicitly for this purpose, nor did it require that the 

results be submitted to the people for ratification. The absence of popu
lar ratification was the basis for objections raised by artisans and "me
chanicks" of New York City who disputed the right of a Provincial 

Congress to declare and to adopt the fundamental law of the state. 
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This power, they argued, belonged exclusively "to the inhabitants at 
large." It was a right "which God has given them, in common with all 
men, to judge whether it be consistent with their interest to accept or 
reject a Constitution framed for that State of which they are mem
bers. "3 The concept of a constitutional convention was slow to develop, 
as was the idea of constitutional law as superior to legislative enact

ment. Even so, the Third Provincial Congress's decision to repair to 
the electorate for a mandate to frame a new government was a step in 
the direction of recognizing both distinctions. 

The Convention selected a committee on August 1 to "report a plan 
for instituting and framing a form of Government [and] report ... a 
Bill of Rights ascertaining and declaring the essential rights and privi
leges of the good people of this State as the foundation for such form 
of Government. "4 The committee was charged to report back on Au

gust 26. When that date elapsed without action, and when September 
gave way to October, the committee's continued inactivity drew in
creasing criticism. Committee member Henry Wisner informed Gen
eral George Clinton: "the formation of government goes on very slow 
indeed; we have done little or nothing about it. "5 The work of this 
convention in drafting a constitution was not completed until April 20, 
1777. The principal source of this delay was, in some ways, the most 
obvious: The new state's provisional government was literally a gov
ernment on the run as the Revolutionary War was being fought in New 
York and the British had gained control of the southern part of the 

state, including its largest urban area, New York City. The constitution 
was created in an atmosphere charged with gunpowder. The conven
tion was forced to move from New York City to White Plains, then to 
Fishkill, and finally to Kingston to keep ahead of the British. Benjamin 
Butler, in one of the earliest surveys of New York's constitutional 
history, reports that the delegates, while at Fishkill, were compelled 
to arm themselves against the possibility of attack by the British or 
their adherents.6 Two delegates to the convention remarked that it 

would be well "first to endeavor to secure a State to govern, before 

we established a form to govern it by .... "7 The war made it difficult 

for the committee to obtain a quorum as some of its members were 
serving in the army, and committee members Robert R .  Livingston, 

John Jay, and Robert Yates were serving on a secret committee to 
obstruct the British war effort. Indeed, these delegates convinced the 
convention that their work on that committee was more important than 
the work of the convention. 8

There is some reason to suspect the delay was not entirely induced 
by the problems of war. Delegates like Jay and Livingston were con
cerned that if action were too swift, the constitution thus produced 
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would resemble too closely the radical document adopted by neigh

boring Pennsylvania in September 1776. Livingston wrote: "You know 
that nothing but well-timed delays, indefatigable industry, and a minute 

attention to every favorable circumstance could have prevented our 
being exactly in their [Pennsylvania's] situation. "9 Whatever the exact 

mix of reasons, nearly eight months lapsed before James Duane stood 

before the convention on March 12, 1777 and read the draft of the 

committee's work. For the next six weeks delegates debated, article 

by article, the proposed draft. The constitution was approved on Sun

day, April 20, 1777, marking that day the birth of New York as a 

constitutional state. Two days following its adoption, it was read by 

the secretary of the convention, who stood on a barrel in front of the 
old courthouse in Kingston before a group of New Yorkers gathered 

to hear it. 10

Until recently, John Jay has been given credit as the writer and 

prime force behind the 1777 Constitution. Research by Bernard Mason 

and others indicates that Jay's role in the drafting process was primar

ily that of refining the draft, giving it clarity and economy of language. 11

No doubt Jay, along with Livingston and Gouverneur Morris, made 

significant contributions in shaping floor debate on the document, but 

the constitution as adopted reflects the joint efforts of the drafting 

committee and the contributions of many of the delegates who at

tended floor debates. 12 In the end, thirty-three of the thirty-four dele

gates present at the final vote supported the new constitution. 13

THE WORK OF THE CONVENTION 

Reconstruction of the work of the Committee on Government is diffi

cult for a number of reasons. For one, the Provincial Congress was 
simultaneously a governing body, a war board, and a constitutional 

drafting convention. This multi-purposed character is reflected in the 

records of the congress, which shift back and forth among these func
tions. Moreover, there is no verbatim record of convention or commit

tee debates. Records of votes are incomplete and only a few of the 

minutes of the committee's private meetings survive. Nevertheless, 

careful research has been done in tracing the progress of the various 
drafts of the document as it moved through the committee and was 

debated by the convention. 14 

Five drafts were produced by the Committee on Government, and 

at least three alternative constitutional structures circulated among 

the delegates. These ran the ideological gamut from democratic to 
conservative or traditional. The former provided for a dominant legisla-
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tive branch consisting of a council and house of deputies, with the 
council electing an executive president without a veto power. All tax

payers would have the right to vote regardless of property holdings. 
The conservative alternative was little more than a modified version 

of the colonial structure prior to independence. 15 These proposals rep

licated at the state level the models for government presented by 

Thomas Paine in his Common Sense (1776)-simple, unicameral legis
lative government-and John Adams' s response in his Thoughts on 

Government (1776)-balanced government and separation of powers. 

Robert Livingston was aware of Adams's work, and undoubtedly 

others at the convention had read it. One scholar, Edward Country

man, asserts that Adams's Thoughts on Government was "the starting 
point in drafting the constitution. " 16 There was unanimity on the need 

for balance or mixture in the committee; the real debate involved the 

nature of this mixture, that is, arguments took place not between the 
followers of Paine and the followers of Adams, but between those who 

would follow Adams closely and those who would modify the Adams 
model in the direction of majoritarianism. A comparison of the succes

sive drafts produced by the committee reveals a movement toward 

those favoring the Adams model, generally identified as traditionalist 

or conservative. Why this movement occurred is difficult to say with 

any degree of accuracy because of the difficulties connected with de
termining the ideological make-up of the delegates and their votes, 

since voting was done by county unit and dissents were not always 

registered. 17

The prevailing view of twentieth century scholars has been that the 

drafting of the constitution was a "victory for the minority of stability 

and privilege. " 18 The source of this viewpoint is Carl Becker's influen

tial The History of Political Parties in the Province of New York, 1760-

1776. 19 If this is the case, perplexing questions about how such a 

victory was achieved arise. The chair of the Committee on Govern

ment was Abraham Yates, a moderate majoritarian, and there were 

sufficient members of similar views to ensure that any document would 

have had to have their assent. 20 Moreover, a number of actions edging 

the document in a conservative direction were taken by the convention 

as a whole. The draft prepared by John Jay for the Committee required 

only taxpayer or freehold status as a prerequisite for voting, but the 

convention increased that to a 20-pound freehold or a forty-shilling 

renthold.21 The committee draft would have eliminated viva voce vot

ing in favor of secret ballot but the convention left that decision to the 

discretion of the legislature after the war. The picture of a conspirato

rial elite is overdrawn and fails to explain fully what the convention 

did. 
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Studies of the convention delegates indicate that delegates divided 
roughly into three groups: radicals, characterized by those who wanted 
suffrage for all taxpaying males and legislative supremacy; conserva

tives, who desired higher property qualifications and more balance 
among the branches of the government; and moderates, who, as the 
name suggests, tended to take the middle position on these issues but 
leaned toward the conservatives.22 Conservatives tended to be more 
cohesive and were comprised of men of higher stature and ability than 

the moderates or radicals. So why did moderates join with the conser
vatives rather than the radicals? Several factors appeared to be at 
work. Abraham Yates, chair of the committee, developed a severe 
fever and the gout, preventing him from attending most committee 
meetings in the early months of 1777. He did not attend the convention 

itself until five days prior to the approval of the constitution. 23 But 
there were other voices-men like John Morin Scott, Robert Yates, 
and Charles DeWitt. To be sure, they did raise their voices on a number 
of issues, but it appears that they acquiesced or actively supported the 

more conservative elements on key votes. Their immediate concern 

may have been in maintaining the unity of the revolutionary movement, 
and the prospect of failing to produce a document after eight months 

of labor also may have proved daunting.24 

Of greater significance may have been the experience the delegates 
had had with the colonial assembly which, by the middle of the century, 
caine to dominate provincial government. That experience suggested 

that an unchecked assembly could be as dangerous as an unchecked 

governor or monarch. Delegates of moderate view would be particu
larly susceptible to proposals aimed at balancing or limiting legisla

tive power. 25

The other great issue dividing conservatives from majoritarians was 

the issue of suffrage. The assembly requirement was not likely to disen
franchise any, save farm laborers, the urban poor, and seamen-groups 

identified in the minds of colonists as rootless. Republican/Whig ideol
ogy supported some property qualifications because those without 
such property, however minimal, were thought to have no will of their 

own, and thus unlikely to exercise the kind of independence necessary 
for civic virtue. 26 Moderate delegates at the convention would have 
found such arguments persuasive.27

THE INSTITUTIONS 

The constitution begins with a preamble setting forth specific reasons 
for holding a convention, the erection of a new government, and the 



steps taken in New York for that purpose under the sanction of the 
Continental Congress. It includes the entire Declaration of Indepen
dence and the unanimous resolution of the convention of July 9, 1776 
approving the Declaration and pledging the colony to its support. It 
concluded with the statement that "all power whatever therein hath 

reverted to the people thereof .... " 
The constitution created a bicameral legislature consisting of an 

assembly and a senate, a governor, a Council of Revision, a Council 

of Appointment, and one court-the Court for the Trial of Impeach
ments and the Correction of Errors. 

Legislative power was vested in two separate and distinct bodies. 

The assembly consisted of seventy members to be elected annually, 

and the senate, twenty-four members, of which one-fourth were to be 
elected every four years. The assembly members were apportioned 

among the fourteen counties according to the number of qualified vot
ers. Setting the minimum size of the assembly at seventy made that 
body twice the size of its colonial predecessor. The apportionment 

requirement would insure that the assembly, unlike its predecessor, 
would reflect the population accurately. The constitution provided for 

a census every seven years which would be the basis for the reap
portionment. New York's Constitution became the first state constitu

tion to provide for both districts with equal numbers of inhabitants 

and periodic redistricting to accommodate population shifts. The as
sembly and senate were empowered to create new counties, allowing 
the assembly to expand to a maximum size of three hundred and the 
senate to one hundred. 

Each house was given the powers and privileges of the Provincial 

Assembly of the colony, but surprisingly no grant of exclusive power 
to originate money bills was given to the assembly. This stipulation was 

made in almost every other state constitution with a bi
cameral legislature. Later, when the senate challenged the assembly's 

claim to originate such bills, the assembly had to resort to colonial 

precedents. 28

The senate, though less closely related, is a successor to the colonial 
council as it had developed by the middle of the eighteenth century. 

For the election of senators the state was divided into four "great 

districts," the eastern with three senators, the southern with nine, and 
the middle and western each with six. 

The supreme executive power of the state was vested in a governor 

who must be a freeholder, and chosen by votes of freeholders pos
sessed of 100 pounds above debts. The term of office was three years. 

He was commander-in-chief of the army and admiral of the navy. As 

governor he possessed the power to convene the legislature in extraor-
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dinary session and to prorogue (discontinue or postpone) it, not to 
exceed sixty days in any given year. With the exception of treason and 
murder cases, he was given the power to pardon and grant reprieves. 
In such cases, however, he did possess the authority to suspend sen
tencing until the legislature acted. He was expected to deliver a mes
sage to the legislature on the situation of the state and to "take care 
that the laws be faithfully executed ... . "29 

The convention created as strong a governor as is found in any 
early state constitution. Delegates reacting to the weak and almost 
nonexistent executive in the Pennsylvania Constitution rejected pro
posals to create a "council of state" and all proposals to make the 
governor dependent on the assembly.30 A lieutenant-governor was es
tablished who would succeed the governor in cases of death, resigna
tion, or removal. The lieutenant-governor was made president of the 
senate with a casting vote, i.e., a vote in cases of ties, but held no 
vote otherwise. 

Two powers generally associated with the executive power, the veto 
and appointment powers, were the basis for the creation of two unique 
institutions, the Council of Appointment and the Council of Revision. 
The power to appoint public officials was one of the most important 
topics considered at the convention. Its importance is suggested by 
the fact that this issue is mentioned in nine articles. Only the legislature 
was given more attention. The Council of Appointment was the result 
of a compromise between those who desired executive appointment 
and those who favored giving the legislature a predominate role. Dissat
isfied with both of these alternatives, John Jay suggested a Council of 
Appointment consisting of the governor and one senator from each of 
the four districts, selec_ted annually by the assembly. Ostensibly, the 
governor would have the exclusive power to nominate-but the consti
tution states "appoint" with the advice and consent of the council
all specified officers. 31 The use of the word "appoint" rather than 
"nominate" enabled members of the council to claim a concurrent right 
to nominate as well as to vote on nominees. It occasioned the first 
major dispute over the meaning of the constitution and necessitated a 
constitutional convention in 1801. 

No doubt conservatives hoped the plan would help ensure that "ig
norant or inattentive clerks" would not obtain office. 32 Further evi
dence of the fear that the appointment power would be used to expand 
power and ensconce individuals in office for life was a provision at
tempting to ensure rotation in office. Article XXVI prohibited the 
council from reappointing the same person sheriff or coroner for more 
than four consecutive years. 33 It is not surprising that the council was 
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to have a tempestuous history and would be abolished at the conven

tion of 1821. 

The second institution connected with the executive office was the 
Council of Revision. Like the Council of Appointment it resulted from 

convention rather than committee action. John Jay convinced the con

vention that a collective body would be more suitable for the exercise 

of the veto power than a single individual. The council would be com
posed of a governor, the chancellor (the chief judge of the equity court 

system of the state) and the three judges (or any two) of the Supreme 
Court. It was empowered to revise or veto bills originating from the 

assembly. Such a bill would become law if the council failed to act 

within ten days of its receipt, or if vetoed, repassed by two-thirds of 

the legislature. 34 

The only court explicitly provided for by the constitution was the 

Court for the Trial of Impeachments and Correction of Errors. Taken 

for granted were the courts then in operation-the Supreme Court, 
Court of Chancery, Probate Court, and Courts of Admiralty. They were 

mentioned incidentally in provisions limiting the ages of the judges and 

the offices each might hold, and concerning the selection of clerks and 

appointment of attorneys, solicitors, and counsellors at law. The Court 
for the Trial of Impeachments was composed of the president of the 

senate, senators, the chancellor, and the three judges of the Supreme 

Court. It is likely that the practice of giving the upper house of the 

legislature appellate jurisdiction derived from the colonial practice of 

appealing to the council of the province. 35

The procedure for impeachment is mentioned in no less than five 

articles. This attention reflects how saturated the colonists were with 

the "Whig apprehensions of misapplied ruling power. "36 This apprehen

sion prompted the adoption of this ancient English procedure. Simulta

neously it gave rise to a concern that the power should be used with 

the utmost scrupulous legal procedure and confined to use only in the 
clearest of cases. Thus while the assembly was given the power to 

impeach, two-thirds of that body would be necessary for a successful 
impeachment. The trial on the impeachment would be conducted be

fore the Court for Trial of Impeachments. Judges were to be sworn to 

impartiality and specific provision was made to provide counsel in 

every impeachment proceeding. The desire to be able to remove cor

rupt officials competed with a concern that such a process could easily 

degenerate into political warfare, thus creating a constitutional ambiva

lence and the likelihood that despite all the attention paid to it the 

device would be little used. 

The language of the article suggests that members of the assembly 

and the senate were not subject to impeachment. The grounds for 
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impeachment were "mal or corrupt conduct" and such conduct was 

not restricted to criminal acts. The impeachment proceeding is similar 
to the one eventually adopted by the national Constitution. 37

THE POLITICAL THEORY OF THE 1777 CONSTITUTION

To understand the 1777 Constitution, one must keep in mind three 
things: theory, compromise, and transition. 

1. Theory: Whatever the specific disagreements expressed at the

convention, the delegates formed a consensus on three theoretical con
cepts. First, they accepted republican government as the only form 

consistent with the traditions and genius of the people of New York. 
The 1777 Constitution opens with the declaration that no authority 

"shall in any pretence whatever be exercised over the people or mem
bers of this State but shall be derived from and granted by them" 

(Art. I). 
The existence of a second chamber raises a number of questions 

regarding the delegates' understanding of republican government. 

What kind of institution was it intended to be? A new version of the 
colonial council? An elected version of the House of Lords? What 
function could a senate play in a strictly republican government? Was 
it part of an attempt to create a mixed regime in spite of the republican 

rhetoric of the opening articles? The tradition of a mixed regime in 

which monarchic, aristocratic, and democratic elements found their 
homes in a monarch, an upper house, and a popular assembly, respec

tively, usually coincided with a social order that was hierarchical. If 
such a hierarchical order did exist in colonial New York by virtue of 
the deference paid to one's "betters," it certainly did not exist in the 

New York of 1777. 
Some saw it as a repository of Jefferson's "natural aristocracy," 

adding wisdom and experience to the governing process; others viewed 

it simply as a way to limit the powers of the assembly in the same way 

colonial Whigs sought to limit the royal prerogative; a third, more 

cynical group, saw it as an oligarchic bastion for the protection of 

private property. Deciphering the justifications for the senate may be 
an impossible task. Edward Countryman has concluded: "One can 

only assume that the makers of the Senate did not know what they 
wanted it to represent, persons, or property, or wisdom. "38 

Second, the delegates espoused the idea of constitutionalism, or rule 
of law, creating a government powerful enough to secure the polity's 

interests but not so powerful as to threaten other important values. 

Only a written constitution could achieve the rule of law-specifically, 
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one providing for separation and division of governmental powers to 
ensure that no single branch became so dominant as to threaten the 

rule of law. The Council of Revision (Art. III), with the power to veto 
"laws inconsistent with the spirit of this constitution" and the provision 
continuing the common law in the state (Art. XXXV) are two examples 
of the rule of law and of constitutionalism expressed in the document. 

Third, the commitment to individual liberty, the hallmark of classical 
liberalism, is present in the 1777 Constitution, specifically in its guaran
tees of liberty of conscience (Art. XXXVIII), the right to trial by jury 

(Art. XLI), and its restatement of Article XXXIX of the Magna Carta 
in Article XIII that "no member of this state, shall be disfranchised, 
or deprived of any rights and privileges secured to the subjects of this 

state, by this Constitution unless by law of the land or judgment of 

his peers." 
2. Compromise: The commitment to republicanism, constitution

alism, and liberalism embodied in the 1777 Constitution did not fore
stall significant differences over the application of these concepts. The 

ideological divisions among those charged with drafting the document 
are a matter of some dispute, however. Generally speaking, a broad 
division appeared between those who wished to keep change to a mini
mum, variously called "traditionalists" or "conservatives," and those 
who wished for extensive change, variously call "majoritarians" or 
"Popular Whigs." Between these two there were the "moderates," so 

called only because they could not be classified in either of the first 

two divisions; they seemed to have had no coherent stable agenda at 
the convention. 39

The central issues on which the debates focused were how far the 

consent of the people should be carried, and how power should be 
distributed among the various branches of government. The popular 
Whigs argued for minimal property qualifications and legislative su
premacy; the traditionalists or conservatives argued for larger property 
qualifications and some sharing of power among the branches of gov

ernment. The results were a series of compromises favoring the tradi
tionalists. 40 Although controversy exists over the actual degree of 
enfranchisement in New York, nearly 60% of the adult males and 70% 
of the heads of families could vote for members of the assembly, but 

only approximately 29% of the adult males could vote for senators and 
the governor. 41 Another aspect of the suffrage question was the debate 
over voice voting versus secret ballot. The popular Whigs, fearing the 
influence of landlords on their tenants, pressed for the secret ballot. 

The convention compromised here as well, continuing voice voting 
during the war but authorizing the legislature to abolish it when the 

war ended (Art. VI) . 
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The second major issue at the convention concerned distribution of 
power among the branches of the state government. Again, the conven
tion resorted to compromise among the contending factions. The 

governor was to be elected directly by the voters for a term of three 
years, giving him an independence and stability not available to gover
nors in other states at that time. He was made commander-in-chief of 
the military, given some pardoning power, the authority to convene 

and adjourn the assembly, and to make policy recommendations to the 
legislature. However, he was to share the veto power over legislation 

with the Council of Revision. The Council resulted from the conven

tion's attempt to avoid the danger of a governor with too great a role 

in the legislative process and a veto-proof legislature. The Council, 
they hoped, would prevent executive despotism and place a check on 

the legislative branch. 42

The fact that the Council was given power to veto bills "inconsistent 

with the spirit of the constitution or with the public good" meant that 
it could exercise both judicial review-voiding laws for legal reasons
and veto power-negating laws for political or policy reasons. This 

provision, in all likelihood, inhibited the development of judicial review 

in New York. The terms of the article suggested that approval by the 
Council removed both constitutional and political defects. Moreover, 

the membership of the Court for the Trial of Impeachments and Cor
rection of Errors overlapped with that of the Council, both bodies 

having as members the chancellor and members of the Supreme Court. 
The Colonial Council and the King's Privy Council provided models 
for this institution. 

The power to appoint to public office was a sensitive issue among 
colonists for two reasons. The first was a fear of the executive's use 

of the appointive power to aggrandize the power of that office. This 
fear, part of the Whig ideology that fueled the revolutionary movement, 

was prompted by the use of royal authority to appoint "improper men, 
from sinister designs ... in places of trust or power. "43 Although not 
all-consuming in New York, such fear accounts for some of the uneasi

ness with placing the appointment power in the hands of the governor. 
Provincial assemblies viewed taxes and appointments as correlative 

powers since the salaries of royal officials were drawn from provincial 
taxes. A second, more pragmatic but related issue concerned the ques
tion of who was going to control and dispense the patronage connected 
with public office. The council was a compromise between those, like 

Gouverneur Morris, who wished the appointment power to reside with 
the governor, and those, like Robert Yates, who believed it should 
reside with the legislature. 

The convention provided the judiciary additional independence by 
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g1vmg them tenure "during good behaviour" (Art. XXIV). It also 

stripped the governor of his equity and probate jurisdiction, which 

effectively insured the judiciary's separateness as well as its indepen

dence. 44 It is clear that the delegates' understanding of the separation 
of powers did not prevent them from adopting structures that combined 

the various powers for specific purposes. It may be that "hard political 

necessity" prevented them from consistently following doctrines like 

the separation of powers. 45 On the other hand, we can see the Council 

of Revision as precursor to the Federalist view that the great danger 

in republican government was the tendency for all powers to be swept 

into the legislative vortex. James Madison did not believe it to be a 

violation of the separation of powers when he advocated a Council of 

Revision to do for the House of Representatives what the Council of 

Revision in New York was to do for the legislative branch.46 Seen in 
this light, the Council was an early attempt to combine the powers 

of government in order to keep the weaker branches (executive and 

judiciary) separate and independent. 

3. Transition: Donald S. Lutz argues that the theory embodied in 
state constitutions during the revolutionary period was fundamentally 

different from that found in the United States Constitution of 1787. 

Despite the differences between the individual state constitutions, he 

claims they all shared a set of Whig assumptions regarding the nature 

of the polity.47 The New York Constitution of 1777 stands out because 

it deviated from many of the assumptions and institutions which domi

nated early state constitution-making and because several of its provi

sions shaped comparable provisions of the federal Constitution, framed 

ten years later. It is thus, in many ways, a transitional document be

tween Whig and Federalist political thought. 

First, it provided for a stronger executive than all the other states, 
giving him the longest term (three years) with re-eligibility, direct popu

lar election, and a share (with the judiciary) in the veto power. In the 

Council of Revision and the Court for the Trial of Impeachments and 
Correction of Errors, the judiciary was given more power than any 
comparable judiciary of its day. The Council of Revision unquestion
ably influenced debates at the federal convention. Gouverneur Morris, 

one of the architects of the 1777 Constitution, argued strenuously for 

a similar body as a Pennsylvania delegate to the federal convention in 

1787. 48 In requiring property qualifications for those voting for gover

nor and senators, and in choosing senators from only four great dis

tricts, the convention distanced the representative from the 

represented.49 The term of office for senators was as long as any in the 
early constitutions, and the 1777 Constitution contained no require

ments for petitions to or instructions of legislators. The senate was to 
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be more a filter for, rather than a mirror of, popular sentiment. In this 

respect, New York moved away from Whig political theory and toward 

Federalist theory. Moreover, some of the sentiment for so structuring 

the state senate was similar to that which animated Madison and others 

at the federal convention: the need to restrain the "levelling spirit. "50 

Institutions such as the Council of Revision and the Council of Ap
pointment indicate a focus on institutional checks by the various 

branches of the government on one another rather than a focus on 
"the relationship between government and the people. "51 It may be 

that the tendency to move toward a Federalist theory is attributable 

to the "greater degree of popular disorder" that existed in New York,52

but the "popular disorder" was in fact part of a long history of regional, 
religious, and group conflict-a history which made New York seem, 

in the eyes of one observer, "mad with Politics. "53 As Milton Klein has 

put it, "In an age which looked on political factionalism as disruptive 
of public order, New Yorkers accepted it as ... legitimate. "54 As previ

ously noted, almost from the colony 's inception group conflict was an 
integral part of New Yorkers' political culture. It is this pluralism that 
best explains the appearance of politics in the modern or Federalist 

sense, and helps explain the character of New York's Constitution as 

the bridge to the Federalist view embraced at the Philadelphia conven

tion of 1787. Indeed, it is not an exaggeration to call the 1777 Constitu� 
tion the first Federalist constitution.55

THE CONSTITUTION OF 1777: AN ASSESSMENT 

In forty-two sections and fewer than 7,000 words, the 1777 Constitution 
embodied the great ideas and institutions for which it is justly praised. 
Its preamble incorporated the Declaration of Independence. Along 

with the institutions and ideas it embraces, the document is noteworthy 
for what it does not contain. The constitution lacked a formal bill of 

rights and a method_ for amending; it failed to address the issue of 
slavery and made no mention of education.56 Jay wrote to Gouverneur 
Morris lamenting the fact that there was not a "clause against the 

continuation of domestic slavery." Morris had introduced such a mo
tion at the convention, but it was defeated. 57 Though the constitution 
did not outlaw slavery, it placed no restriction on suffrage based on 

race. African-Americans meeting the property qualifications could vote 

under the 1777 Constitution. 

The delegates' reasons for not including a bill of rights are not en

tirely clear. The initial charge to the drafting committee was to declare 

the "essential rights and privileges of the good people of this State, as 
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a foundation for such form of government. "58 Delegate Robert Yates 
offered one plausible explanation: "Our situation resembled a people 
in a state of nature . . . and as such, the constitution to be formed 
would operate as a bill of rights. "59 Yates's explanation foreshadowed 
that offered by Federalists such as James Wilson and Alexander Hamil
ton in 1787-1788 in response to demands by Anti-federalists, including 
Yates, for an explanation as to why the proposed United States Consti
tution lacked a declaration of rights. It is possible that the committee 
charged with drafting the document decided there was no need for a 
separate bill of rights. This view is reinforced upon recollection that 
the constitution contains provisions for trial by jury (Art. XLI), a right 
to counsel in felony cases (Art. XXXIV), a due process clause (Art. 
XIII ), a prohibition of bills of attainder (Art. XLII), a clause protecting 
the right of conscientious objection for Quakers (Art. XL), an article 
protecting Indian land rights against fraudulent contracts and pur
chases (Art. XXXVII), and provisions providing religious freedom 
(Art. XXVIll).60 

The clauses bearing on the relationship of church and state and 
religious liberty merit further examination. Article XXV ended the 
system of multiple establishments in New York. It abrogated all parts 
of the common law and statutes "as may be construed to establish or 
maintain any particular denomination of Christians or their minis
ters .. . .  " Article XXXVIII as finally adopted provides for "The free 
exercise and enjoyment of religious profession and worship, without 
discrimination or preference." That liberty was not absolute. Acts of 
"licentiousness" or "practices inconsistent with the peace and safety" 
of the state were prohibited. This provision reflects faithfully the tradi
tion of religious liberty and toleration which had taken root in New 
York. In People v. Phillips (1813) a court in New York City was faced 
with the question as to whether a Catholic priest could be forced to 
testify in a court of law concerning matters learned in the confessional. 
Though the court settled the issue on common law grounds, it never
theless proceeded "to more elevated ground," the constitutional ques
tion: "Religion is an affair between God and man, and not between 
man and man. The laws which regulate it must emanate from the Su
preme Being, not from human institutions." After quoting in its en
tirety Article 38 of the Constitution, the court concluded that "it is 
essential for the free exercise of religion" that the secrecy of penance 
be protected, dismissing the prosecutor's claim that it was "inconsist
ent with the peace or safety of the state." The court's decision found 
a way not only to respect the claim of a superior religious obligation, 
but also to indicate that the polity-its justice and its laws-depends 
on something more than the will of the sovereign. 61 
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But there was also a tradition of intolerance to Catholics, based on 
a fear of Catholics and the papacy arising from events in England in 
the late seventeenth century and reflected in the restrictions found in 
the Charter of Liberties of 1691 and subsequent legislation. John Jay, 
perhaps recalling the persecution suffered by his Huguenot ancestor 
Pierre Jay following the revocation of the Edict of Nantes, pressed 
ardently for provisions which would have restricted Catholicism in the 
state. One of his amendments would have had the effect of prohibiting 
Catholics from citizenship. 62 The convention rejected or softened most 
of Jay's amendments, but the document does contain some harsh, 
thinly veiled references to Catholicism, as in the opening of Article 
XXXVIII, which states that it is necessary to guard against "spiritual 

oppression and intolerance, wherewith the bigotry and ambition of 
weak and wicked priests and princes, have scourged mankind .... " 

In the naturalization Article (XLII) individuals applying for citizenship 
were required to "renounce allegiance to every foreign king, prince, 
potentate and state in all matters ecclesiastical as well as civil." The 
addition of "ecclesiastical" was clearly aimed at the papacy and could 
have been used to restrict Catholic immigration. That prospect never 

materialized, because the national Constitution, when adopted, made 
naturalization the exclusive province of Congress, and in 1790 Con

gress passed implementing legislation making Article XLII obsolete. 
Nonetheless, New York was the first state to abandon, by constitu
tional provision, the previously established churches. Of the first wave 
of state constitutions adopted between 1776 and 1784, New York came 

closest to establishing complete religious freedom.63

The constitution provided for a continuation of the common law, 
which was seen by the colonists as a bulwark of protections for their 
liberties. Whatever the reasons for not including a formal bill of rights, 
lack of concern for protection of liberties was not among them. 

The 1777 Constitution failed to include an amending procedure. This 

was likely an oversight, but if it was not it suggests that the delegates 
believed that the legislature was the body to initiate constitutional 
change and determine how that change shall be effected. Evidence for 

this view is the enactment by the New York legislature in 1787 of a 

statutory bill of rights. 
64 

To the extent that this statute was considered 
a part of the state's fundamental law, it is inconsistent with the view 
that only the people, or the legislature pursuant to some specific man
date, is authorized to make fundamental law. As Bernard Mason has 
suggested, some decades passed after the adoption of their first consti
tution "before Yorkers comprehended fully the implications of a writ
ten constitution as a statement of popular sovereignty. "65 

It remains to note one final aspect of the 1777 Constitution: the 
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document is remarkable for the continuity it maintains with earlier 

political practice. The assembly, with some changes, is the assembly 

of the colonial period; the senate replaces a council which had, by that 

time, become the upper house of legislature; and the governor is a 

slightly revised version of the colonial royal governor. The courts, with 

the exceptions of the chancellor (who assumed responsibility for equity 

and probate functions) and the new Court of Impeachment and Errors, 

remained as they had been in the colonial period. The common law, 

the laws of England, and colonial laws were continued in effect, with 

the exceptions noted in Article XXXV. To prevent interminable litiga

tion, the constitution validated all inheritable land titles and leases 

granted by the King of England (Art. XXXVI). 66

Among the reasons for the success of the 1777 Constitution was the 

fact that its creators did not tamper with those aspects of the governing 

process which had proven their effectiveness. That continuity, com

bined with the moderate character of the document, enabled it to 

achieve a legitimacy which in turn accounted for the relatively smooth 

transition from colony to constitutional republic. 
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Establishing the New 
Government: 1777-1800 

ON MAY 3, 1777, the convention appointed a Council of Safety to 

govern the state during the interim between the adoption of the consti
tution and its implementation. The convention also elected Robert Liv
ingston as Chancellor, John Jay as Chief Justice, and Robert Yates and 

John Hobart Sloss as associate justices of the Supreme Court. Egbert 
Benson was appointed attorney general. Except Benson, all were mem
bers of the Committee on Government, which drafted the constitution. 

If the high property requirement for voting in the gubernatorial elec

tion for governor was intended to ensure conservative control of that 
office, it failed from the beginning, as evidenced by the election of 
George Clinton over the conservative candidate, Philip Schuyler. At 

that same election members of the senate and assembly were elected. 
On September 10, 1777, the two houses of the first legislature met in 

the courthouse in Kingston to hear Governor Clinton's speech. The 
election, however, did not terminate the convention or the Council of 
Safety. When the legislature convened in October it assembled as a 

convention to provide for the safety of the state and thus appointed a 

new Council of Safety. It was one thing to write and adopt a constitu-
. tion, literally under the gun, but it was quite another to carry on consti

tutional government during armed conflict. The tasks confronting New 

Yorkers were daunting: a viable government had to be erected; a war 

had to be fought and financed; Tories, of whom there were many, had 

to be suppressed; and chaotic socio-economic conditions had to be 

addressed. 1 The ruthless policies adopted in New York were likely 

related to the size of the loyalist population in the state and to the fact 

that British forces occupied New York City for so long.2 These extra

constitutional bodies were given the same authority as the former con

vention and council: the power to govern. From April 3, 1775, the date 
of the last meeting of the colonial assembly, until January 15, 1778 

when the legislature resumed session, all legislation enacted was by 

these conventions and councils. Their extra-constitutional-not to say 
unconstitutional-status raised a number of questions. When the legis-
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lature passed an act giving the Council of Safety power to embargo 

certain products, that act was vetoed by the Council of Revision. A 

recognition of the power of the Council to embargo would necessarily 

require "an acknowledgement of their right to make laws" and to recog

nize and give legal status to "a number of new laws, which have never 

been under the consideration of the Legislature, and perhaps repugnant 

to the Constitution .... "3 The legislature mustered the two-thirds nec
essary to override, and, on June 9, 1778, claiming the "absolute neces
sity" of appointing such bodies, voted to validate all proceedings of 

the convention and council. 4 

In September 1780 the legislature passed a bill establishing a council 

to assist in the administration of the government while the legislature 

was in recess. The Council of Revision vetoed this bill on the grounds 

that the supreme legislative authority is vested in the assembly and 

senate by the people and cannot be delegated to an extra-constitutional 

body.5 The legislature sustained the veto. 

The legislature set about the business of implementing the constitu

tion. In October 1778 the courts of the state, barely mentioned in the 

1777 document, were reconfirmed and their procedures and jurisdiction 

specified. Rules governing the operation of the Council of Revision 

were provided, and the "great seal," representing the authority of the 

state, was adopted. Procedures governing the conduct of elections 

were detailed, and the state completed the transition from viva voce 

voting, a practice used prior to the adoption of the 1777 Constitution 

and continued during the war, to "paper-ticket" voting, or secret 

ballot.6 

Wartime conditions placed a severe strain on constitutional regular

ity and the protection of individual rights. Measures aimed at the en

emy and the prosecution of the war were, on occasion, punitive and 

excessive. One such act in March 1778 disenfranchised all those in the 

state who fell into anyone of thirteen specified categories, including 

those who, since June 9, 1775, acknowledged the sovereignty of the 

British king or parliament, held commissions under the British king or 

parliament, or held correspondence with the enemy prejudicial to the 

state. The Council of Revision vetoed this act, offering numerous ob

jections. The Council argued that since the constitution already re

quired an oath of allegiance or affirmation from all prospective voters 

(Art. VIII), such voters had a constitutional right to be admitted to 

such votes, and the legislature had no right to deprive them of that 

right. Moreover, punishment for those acts committed prior to the 

adoption of the constitution (April 20, 1777) constituted ex post facto 

legislation. 7 The legislature repassed the bill over the veto. 8 

The following year the legislature passed the "Confiscation Act." 
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This act contained a list of fifty-nine persons (including two former 
governors of the colony, William Tryon and John Murry, Earl of Dun
more) who were declared guilty of a felony and their estates forfeited.9 

Perhaps the worst feature was a provision allowing courts, on the oath 
of one credible witness, to indict a man as a Tory. If said person failed 
to appear after four weeks of advertising his newly determined status, 
his property would be confiscated. This act afforded less protection 
than the English Treason law which required two witnesses, trial at 
the site of the offense, and an overt action. 

The Disenfranchisement and Confiscation Acts were followed by 
the .. Trespass Act" of March 1783. 10 Its purpose was to enable citizens 
whose property had been invaded and occupied by British authorities 
during the military occupation to bring suit for damages against the 
occupants. Surprisingly, no report was issued from the Council of Revi
sion on this bill. The forum for challenge would be the c·ourts. The 
case of Rutgers v. Waddington commenced in the New York City 
Mayor's Court in February 1784 with Alexander Hamilton as counsel 
for the defendant. The plaintiff, Elizabeth Rutgers, sued Waddington, 
a British subject, for his use of her premises during the British occupa
tion of the city. A treaty of peace with Britain, ratified by Congress in 
January 1783, contained a clause providing for mutual release of all 
claims by citizens and subjects of the two governments growing out of 
the war, which seemed to conflict with the claim made by Rutgers 
under the Trespass Act. In addition the claim seemed inconsistent with 
the law of nations, which allowed captors of a city the right to occupy 
and use abandoned real estate for authorized military purposes. Arti
cle XXXV of the 1777 Constitution adopted the common law, British 
statutes, and provincial acts as part of the law of the state with specific 
exceptions and with the general exceptions of all parts of the common 
law, statutes or provincial acts "repugnant to this constitution." Since 
the common law included the law of nations and the laws of war, Rut
ger's claim also appeared inconsistent with the state constitution. Al
though Article XXXV leaves it to the legislature to determine which 
parts of the common law would not be operative in the state, the lan
guage of the clause seems also to allow the possibility of legal suit 
involving the constitutionality of a British statute, or even parts of the 
common law. The Council was at that very moment rejecting statutes 
on the grounds that they were repugnant to the law of nations and the 
treaty with Great Britain. II 

The case bristled with momentous issues: Were treaties made pursu
ant to the authority of the Articles of Confederation superior to state 
law? Did the authority of the law of nations supercede legislative au
thority? Could the judicial branch control the authority of the legisla-
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tive branch? The opinion, delivered in August 1784 by Chief Judge 
James Duane, was a masterpiece of studied ambiguity. He avoided the 
question of whether the judiciary had the power to negate an act of 
the legislature, going out of his way to affirm the doctrine of legisla

tive supremacy: 

When the main object of such a law is clearly expressed, and the inten
tion manifest, the Judges are not at liberty, altho' it appears to them to 
be unreasonable, to reject it: for this were to set the judicial above the 
legislative, which would be subversive of all government. 12 

The operative phrases here are "object ... clearly expressed" and 
"intentions manifest." Duane argued that when the legislature adopts 
a general statute which has an unreasonable effect-in this case con
flict with the Treaty and the law of nations-the judges can fairly con
clude that the legislators did not foresee these consequences. Since 
the legislature did not explicitly indicate its intent to contravene the 

law of nations or the Treaty of Peace, the Court would not give the 
law that interpretation. Duane concluded: "When the judicial make 

these distinctions, they do not controul the Legislature; they endeav
our to give their intention it's [sic] proper effect. " 13 The difficulty 

Duane faced-or, more precisely, did not face-was the fact that the 
act specifically and plainly stated that military orders or commands by 

the enemy could not be used as a defense to any action brought under 

the act. Duane seemed to be doing indirectly what he explicitly said 
was not within the power of the judiciary. 14 

This rather moderate decision provoked a storm of protests from 
the legislature and the press over the notion that any court could set 

aside an act of the state. The legislature not only condemned the deci
sion, but even entertained a motion to have the Council of Appoint
ment remove Duane from office.15 Nonetheless, the notion that the 
judiciary might act as a limit on the legislative power by declaring 

statutes repugnant to the constitution was gaining strength in the 

state. 16

Not all the legislation struck down by the Council was repassed by 
the legislature. A "Confiscation Act," passed in March 1779, would 

have deprived individuals of the right to trial by jury and seized the 
lands of the innocent as well as the guilty, but the act was voided as 

repugnant to "the immutable laws of justice" and "involved in such 
obscurity that this Council are at a loss to affix to it any precise mean

ing." After invoking the laws of natural justice and the constitution, 

the Council added two policy reasons for rejecting the act, viz., "it 
injures the national character of the State . .. [and] makes an ill return 

for the spirit and liberality with which our cause has been defended 
by many worthy patriots in the British dominions .... " 17



60 ORDERED LIBERTY 

The Council demonstrated solicitude for property rights and free 

enterprise when it vetoed an act aimed at "war profiteers." Those 

whose profits derived from commerce or trading would incur an addi
tional tax over and above the assessment on their real and personal 
estates. This unequal taxation on an individual's capacity for legally 
acquiring property violated what in modern parlance would be called 

equal protection of the laws. Taxing individuals because they made a 

profit is to punish them for conduct which may be "offenses only 
against the moral law or the laws of God," such laws "being cognizable 

by Him alone." The Council added: 

It is an undoubted right of a freeman (whatever ill use he may make of 
it) that where no prices are fixed by law he is at liberty to ask what price 
he pleases for his land or goods, and he is amenable only to God and 
his conscience if he asks too much. 18

When the legislature passed a bill with the laudable-sounding title 

"An act for the gradual abolition of slavery"  the Council issued a veto. 

Contained in the bill was a provision which would have disenfranchised 
African-Americans. The Council called such a move a deprivation of 
"essential rights . . .  shocking those principles of equal liberty which 

every page in that Constitution labors to enforce. " 19 

Entails and primogeniture were abolished by law in July 1782, mak

ing property inheritance more democratic. Tenants who once held 
property in "fee-tail" (where there is a fixed line of succession) now 
held that property in "fee simple" (where inheritance is free of any 
condition, limitation, or restriction to particular heirs). The number 

and size of the great manors along the Hudson and Mohawk valleys 

which this law affected made this one of the most important results of 

the Revolution.20 The abolition of manorial privilege did not affect the 

leases governing rented lands. As these were often oppressive, the 

failure to address this particular aspect of landlord-tenant relationships 
would result in agitation for legislative and constitutional reform 
throughout the first half of the nineteenth century. 

Provision was made to compile such existing laws as were preserved 
by Article XXXV of the 1777 Constitution. The result was "An act 

concerning the rights of the citizens of this State," adopted on January 
26, 1787. This act embraced the most important sections of the Magna 

Carta, the English Bill of Rights of 1689, the Habeus Corpus Act and 
other parts of the English Constitution. The Bill of Rights was a major 
component in the protection of rights in New York along with those 

rights mentioned in the 1777 Constitution. The act, along with such 

legislation as the Habeus Corpus Reform Act, demonstrated the com
mitment of the legislature to the protection of rights in the post-war 



ESTABLISHING THE NEW GOVERNMENT: 1777-1800 61 

period. 21 It is likely that these rights were considered on a par with 
those found in the constitution, as the distinction between fundamental 
law made only with the consent of the people in their constituent ca

pacity, and ordinary acts of the legislature, had not yet fully taken hold. 
Further evidence can be found in the decision of the legislature of 
New York to commit the state to the "Articles of Confederation and 
Perpetual Union" on February 6, 1778. 22 By this act, New York ceased 
its existence as an independent state and joined the United States of 
America.  This momentous decision was not submitted to the people 
for their approval! 

Though unsuccessful in placing a clause abolishing slavery in the 
Constitution of 1777, efforts aimed at removing slavery from the state 
persisted. The slave trade was abolished in 1785, all children born after 
July 4, 1799 were declared free citizens by an act of that same year, 
and in 1817 all slaves born prior to 1799 were to be freed by 1827. 23

The Council of Revision, which has been described as "An Ameri
canization of the King's Privy Council," played a significant role in 
New York politics during this period.24 The council vetoed 169 of the 
6,500 (2.57%) of the bills passed by the legislature. Fifty-one of these 
vetoes, almost one-third, were overridden, showing that the decision 
of the council was by no means final. 25 The real strength of the council 
was in its ability to act as a revisory body. Between 1779 and 1822, 
at least twenty-six bills were modified by the legislature to meet the 
objections of the council. 

The role of the governor in the legislative process was diminished 
significantly by the presence of the council, the absence of sole veto 
power reducing his role to that of a symbolic consentor. While all of 
the opinions of the council were signed by the Chief Executive, and 
his presence was required at all deliberations, only two opinions were 
issued by the governor during the council's forty-five-year existence. 26

During this time the council provided the only protection individuals 
out of favor with the legislature would have, and, by and large, it exer
cised that power responsibly and prudently. 

The power to decide the constitutionality of legislation may have 
provided the council de facto power to judge the wisdom of the legisla
tion, but exercising the explicitly political power of passing on the 
wisdom of legislation created a direct confrontation with-not to say 
affront to-a central tenet of republican ideology, viz., that the public 
policy of the state was to be made by the people or its elected represen
tatives. The exercise of the dual function was an inherently unstable 
one. Not surprisingly, the council would succumb in 1821 at the first 
convention in New York where the republican ideology prevailed. The 
two functions henceforth would be bifurcated, one going to the gover-
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nor in the form of the veto and the other, eventually, to the judiciar} 
in the form of judicial review. 

With the disruptive and divisive war behind them , and the apparatus 
of government in place, New Yorkers were prepared to address the 
first constitutional crisis of the new order. 
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