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§1.01 An “Unanswerable” Question?

What is “property”?! The term is extraordinarily difficult to define. One of
America's foremost property law scholars even asserts that “[t]he question is
unanswerable.”? The problem arises because the legal meaning of “property”
is quite different from the common meaning of the term. The ordinary person
defines property as things, while the attorney views property as rights.

Most people share an understanding that property means: “things that are
owned by persons.” For example, consider the book you are now reading.
The book is a “thing.” And if you acquired the book by purchase or gift, you
presumably consider it to be “owned” by you. If not, it is probably “owned”
by someone else. Under this common usage, the book is “property.”

In general, the law defines property as rights* among people® that concern
things. In other words, property consists of a package of legally-recognized
rights held by one person in relationship to others with respect to some thing
or other object. If you purchased this book, you might reasonably believe
that you own “the book.” But a law professor would explain that technically
you own legally-enforceable rights concerning the book.® For example, the
law will protect your right to prevent others from reading this particular copy
of the book.

Notice that the legal definition of “property” above has two parts: (1)
rights among people (2) that concern things. The difficulty of defining
“property” in a short, pithy sentence is now more apparent. Both parts of the
definition are quite vague. What are the possible rights that might arise
concerning things? Suppose, for example, that A “owns” a 100-acre tract of
forest land. What does it mean to say that A “owns” this land? Exactly what
are A's rights with respect to the land? The second part of the definition is
equally troublesome. What are the things that rights may permissibly
concern? For example, could A own legal rights in the airspace above the
land, in the wild animals roaming across the land, or in the particular genetic
code of the rare trees growing on the land? Indeed, can A own rights in an
idea, in a graduate degree, in a job, or in a human kidney? In a sense, this
entire book is devoted to answering these and similar questions.



§1.02 Property and Law

[A] Legal Positivism

Law is the foundation of property rights in the United States. Property
rights exist only if and to the extent they are recognized by our legal system.
As Jeremy Bentham observed: “Property and law are born together, and die
together. Before laws were made there was no property; take away laws, and
property ceases.”” Professor Felix Cohen expressed the same thought more
directly: “That is property to which the following label can be attached. To
the world: Keep off X unless you have my permission, which I may grant or
withhold. Signed: Private citizen. Endorsed: The state.”® This view that
rights, including property rights, arise only through government is known as
legal positivism.

[B] An Illustration: Johnson v. M'Intosh

The Supreme Court's 1823 decision in Johnson v. M'Intosh® reflects this
approach. Two Native American tribes sold a huge parcel of wilderness land
to a group of private buyers for $55,000. The federal government later
conveyed part of this property to one M'Intosh, who took possession of the
land. Representatives of the first buyer group leased the tract to tenants, and
the tenants sued in federal court to eject M'Intosh from the land. The case
revolved around a single issue: did Native Americans have the power to
convey title that would be recognized by the federal courts? The Court held
the tribes lacked this power and ruled in favor of M'Intosh.

Writing for the Court, Chief Justice Marshall stressed that under the laws
of the United States, only the federal government held title to the land before
the conveyance to M'Intosh, while the Native Americans merely held a “right
of occupancy” that the federal government could extinguish. The title to
lands, he explained, “must be admitted to depend entirely on the law of the
nation in which they lie.”'? The Court's decision could not rely merely on
“principles of abstract justice” or on Native American law, but rather must
rest upon the principles “which our own government has adopted in the
particular case, and given us as the rule for our decision.”!! In short, under
the laws established by the United States, must a United States court hold



that the United States owned the land? For Marshall, the answer was easy:
“Conquest gives a title which the Courts of the conqueror cannot deny.”'?
Property rights, in short, are defined by law.">

[C] Natural Law Theory

In contrast to legal positivism, natural law theory posits that rights arise in
nature as a matter of fundamental justice, independent of government. As
John Locke observed, “[t]he Law of Nature stands as an Eternal Rule to all
Men, Legislators as well as others.”'* The role of government, Locke
argued, was to enforce natural law, not to invent new law. Natural law was a
central strand in European philosophy for millennia, linking together
Aristotle, Christian theorists, and ultimately Locke, and heavily influencing
American political thought during the eighteenth century. As the Declaration
of Independence recited, the “unalienable Rights” of “Life, Liberty, and the
Pursuit of Happiness” were endowed upon humans “by their Creator”;
governments exist merely “to secure these rights.”

The Declaration of Independence was the high-water mark of natural law
theory in the United States. The Constitution firmly directed the young
American legal system toward legal positivism, subject only to the Ninth
Amendment's vague assurance that certain rights are “retained by the
people.” The influence of natural law theory steadily diminished thereafter.
By 1823, when deciding Johnson v. M'Intosh,'> the Supreme Court could
easily dismiss the natural law argument that “abstract justice” required
recognition of Native American land titles.



§1.03 Defining Property: What Types of
“Rights” Among People?

[A] Scope of Property Rights

Suppose that O “owns” a house commonly known as Redacre. If we asked
an ordinary person what O can legally do with Redacre, the response might
be something like this: “O can do anything he wants. After all, it's his
property. A person's home is his castle.” This simplistic view that property
rights are absolute—that an owner can do “anything he wants” with “his”
property—is fundamentally incorrect. Suppose O wants to use his backyard
to practice playing the trumpet, while N wants to sleep in her adjacent house.
O does not have an absolute right to play his trumpet as loudly as he wishes;
nor does N have an absolute right to be free from noise produced by

neighbors. Inevitably, property rights sometimes conflict.'®

Under our legal system, property rights are the product of human
invention. As one court explained: “Property rights serve human values.
They are recognized to that end, and are limited by it.”!” Thus, property
rights are inherently limited in our system. They exist only to the extent that
they serve a socially-acceptable justification.

As discussed in Chapter 2, the existence of private property rights is
supported by a diverse blend of justifications. These justifications share two
key characteristics. Each recognizes the value of granting broad decision-
making authority to the owner. Under our system, a high degree of owner
autonomy is both desirable and inevitable. But none of these justifications
supports unfettered, absolute property rights. On the contrary, each requires
clear limits on the scope of owner autonomy. Indeed, in a sense we can view
property law as a process for reconciling the competing goals of individual
owners and society in general. Society's concerns for free alienation of land,
stability of land title, productive use of land, and related policy themes
sometimes outweigh the owner's personal desires.

[B] Property as a “Bundle of Rights”

[1] Overview



It is common to describe property as a “bundle of rights”!® in relation to

things. But which “sticks” make up the metaphorical bundle? We
traditionally label these sticks according to the nature of the right involved.
Under this approach, the most important sticks in the bundle are:

(1) the right to exclude;
(2) the right to transfer;
(3) the right to possess and use; and
(4) the right to destroy.

The rights in the bundle can also be divided in other ways, notably by time
and by person. For example, consider how we could subdivide the right to
possess and use based on time (see Chapters 8-9, 12—14). Tenant T might
have the right to use and possess Greenacre for one year, while landlord L is
entitled to use and possession when the year ends. Or we could split up the
same right based on the identity of the holders (see Chapters 10-11). Co-
owners A, B, and C might each hold an equal right to simultaneously use and
possess all of Blueacre.

[2] Right to Exclude

One stick in the metaphorical bundle is the right to exclude others from
the use or occupancy of the particular “thing.”’ If O “owns” Redacre, O is
generally entitled to prevent neighbors or strangers from trespassing (see
Chapter 30).%° In the same manner, if you “own” an apple, you can preclude
others from eating it. Of course, the right to exclude is not absolute. For
example, police officers may enter Redacre in pursuit of fleeing criminals;
and O probably cannot bar entry to medical or legal personnel who provide
services to farm workers who reside on Redacre.?!

Is the right to exclude a necessary component of property? Not at all. O
might own title to Redacre subject to an easement that gives others the legal
right to cross or otherwise use the land (see Chapter 32). Or O might lease
Redacre to a tenant for a term of years (see Chapter 15), thus surrendering
the right to exclude. Similarly, a local rent control law might prevent O from
ever evicting his tenant from Redacre, absent good cause (see §16.03[B][2],
infra).

[3] Right to Transfer



A second stick in the “bundle of rights” is the right to transfer the holder's
property rights to others. O, our hypothetical owner of Redacre, has broad
power to transfer his rights either during his lifetime or at death. For
example, O might sell his rights in Redacre to a buyer, donate them to a
charity, or devise them to his family upon his death. In our market economy,
it is crucial that owners like O can transfer their rights freely (see §9.08[A],
infra).

But the law imposes various restrictions on this right. For example, O
cannot transfer title to Redacre for the purpose of avoiding creditors' claims.
Nor is O free to impose any condition he wishes incident to the transfer;
thus, a conveyance “to my daughter D on condition that she never sell the
land” imposes an invalid condition (see §9.08[B], infra). Similarly, for
example, O cannot refuse to sell his rights in Redacre because of the buyer's
race, color, national origin, religion, or gender (see §34.06, infra).”> Some
types of property are market-inalienable,>® essentially meaning that they
cannot be sold at all (e.g., human body organs),’* while other types of
property cannot be transferred at death (e.g., a life estate).

Is the right to transfer essential? No. For example, although certain
pension rights and spendthrift trust interests cannot be transferred, they are
still property.2°

[4] Right to Possess and Use

A third stick is the right to possess and use.”® As owner of Redacre, O has
broad discretion to determine how the land will be used. For example, he
might live in the house, plant a garden in the backyard, play tag on the front
lawn, install a satellite dish on the roof, and host weekly parties for his
friends, all without any intervention by the law. Similarly, if you “own” an
apple, you can eat it fresh, bake it in a pie, or simply let it rot.

Traditional English common law generally recognized the right of an
owner to use his land in any way he wished, as long as (a) the use was not a
nuisance (see Chapter 29) and (b) no other person held an interest in the land
(see Chapters 8-19, 32—34). Today, however, virtually all land in the United
States is subject to statutes, ordinances, and other laws that substantially
restrict its use (see Chapter 36). For example, local ordinances typically
provide that only certain uses are permitted on a particular parcel; if Redacre
is located in a residential zone, O cannot operate a store or factory there.



Similarly, Redacre might be subject to private restrictions that dramatically
curtail permitted uses; for example, such restrictions might ban gardens,
satellite dishes, or even noisy games of tag (see Chapter 35).

The right to possess and use is a common—but not a necessary—
component of property. If O leases Redacre to tenant T for a 20-year term, O
temporarily surrenders his right to possess and use the land; but O still holds
property rights in Redacre.

[5] Right to Destroy

A fourth stick in the metaphorical bundle is the right to destroy.?’
Inevitably, most property will be destroyed. For example, suppose you buy a
sandwich for lunch; by eating the sandwich, you have effectively destroyed it
—which you had the right to do. But are there any limits on this right? When
an owner wants to destroy property that is particularly valuable—like a
French Impressionist painting or a historic mansion—problems may arise.
Suppose that the fair market value of Redacre is $2,000,000; O now plans to
destroy Redacre on a whim, even though this will impoverish his family. Or
suppose O plans to destroy a famous Manet painting, wasting a socially-
valuable resource and preventing future art lovers from ever viewing it.

The precise scope of the right to destroy remains unclear. In general, the
law is reluctant to interfere with an owner's freedom to abuse, or even
destroy, her property.?8 But there is a discernable trend toward limiting this
right. For example, some courts have refused to enforce provisions in wills
that direct the killing of animals®® or the destruction of houses.3°

Is the right to destroy an essential component of property? No. For
example, if O's home Redacre is a historic structure, the local preservation
ordinance may bar O from destroying it. Or Redacre might be subject to
private restrictions that similarly curtail O's right to destroy.

[C] From “Rights” to “Relationships”

Attorneys, judges, and even law professors customarily define property in
terms of rights. But what about duties? Suppose landowner L is required by
law to preserve the habitat of endangered species, even though this limits her
ability to use the land. We might explain this requirement either as a
restriction on L's rights or as a duty that L. owes. In recent decades, the law
has increasingly recognized that property owners both hold rights and owe



duties.3! Perhaps it is more accurate to define property as relationships
among people that concern things.

Professor Wesley Newcomb Hohfeld revolutionized property law theory
in the early twentieth century by envisioning property as a complex web of
legally-enforceable relationships.>> He developed an analytical framework
for precisely classifying these relationships. Under this view, a property
owner may hold four distinct entitlements: rights, privileges, powers, and
immunities. Each entitlement is linked to a “correlative” counterpart: right-
duty; privilege-no right; power-liability; and immunity-disability. Although
Hohfeld's system was partially adopted by the first Restatement of Property
in 1936, it enjoys less influence today. His insight that property consists of
relationships among people, however, remains important.



§1.04 Defining Property: Rights in What
“Things”?

[A] The Problem

What can permissibly be the subject of property rights? In other words, if
“property” consists of legal rights or relationships among people that concern
“things,” what is the universe of “things”?

The concepts of value and scarcity are useful tools in thinking about these
questions, but do not go far enough. An ordinary person might define
property as “things worth money”—land, jewels, cars, and so forth.33 Yet
property rights can exist in things that have no monetary value (e.g., letters
from a loved one) or even a negative value (e.g., land heavily contaminated
with toxic wastes). Scarcity is a more promising theme. Indeed, one scholar
defines property as “a system of rules governing access to and control of
scarce material resources.”>* Certainly, property rights are more likely to
develop in things that are scarce (e.g., paintings by Leonardo da Vinci) than
in things that are common (e.g., mosquitoes).3> Yet scarce things may remain
unowned (e.g., an idea for a new television series), while property rights
might exist in ubiquitous things (e.g., air space).

So what “things” can be the subject of property rights? The law's
traditional reply to this question is simple: all property is divided into two
categories, real property (rights in land) and personal property (rights in
things other than land). Yet this reply is remarkably unhelpful. The universe
of “things” in which property rights can exist does not extend to all “land” or
to all “things other than land.”

[B] Real Property

Real property consists of rights in land and anything attached to land (e.g.,
buildings, signs, fences, or trees).3® It includes certain rights in the land
surface, the subsurface (including minerals and groundwater), and the
airspace above the surface (see Chapter 31).

But how extensive are these rights? If F owns exclusive property rights in
100 acres of land known as Greenacre, does he also own rights in all the



airspace 1,000 miles above the land? Or in the soil 1,000 miles below
Greenacre? If the wind blows across Greenacre, does F own rights in the
wind? Or in the wild bee hive in a Greenacre tree?

Historically, property law was almost exclusively concerned with real
property. In feudal England—the birthplace of our property law system—
land was the source of political, social, and economic power (see Chapter 8).
Control over land provided the basis for political sovereignty, the foundation
of social status, and the principal form of wealth; accordingly, disputes
concerning real property were resolved in the king's courts. Personal
property, in contrast, was relatively unimportant in the feudal era; when a
person died, the distribution of his personal property was supervised by
church courts. Under these conditions, two distinct branches of property law
evolved. Real property law, the dominant branch, became complex and often
arcane; in contrast, personal property law remained relatively simple and
straightforward. Thus, the property law that the new United States inherited
from England mainly consisted of real property law.

Even today, the standard first-year law school course on “property”
mainly examines real property law. This focus may appear anachronistic in
our technological age; stocks, bonds, patents, copyrights, and other forms of
intangible personal property are increasingly valuable. Yet land remains the
single most important resource for human existence. All human activities
must occur somewhere. As our population increases and environmental
concerns continue, disputes about property rights in our finite land supply
will escalate.

[C] Personal Property
[1] Chattels

Items of tangible, visible personal property—such as jewelry, livestock,
airplanes, coins, rings, cars, and books—are called chattels. Virtually all of
the personal property in feudal England fell into this category. Today,
property rights can exist in almost any tangible, visible “thing.” Thus, almost
every moveable thing around you now is a chattel owned by someone. There
are two particularly prominent exceptions to this general observation. Even
though human kidneys, fingers, ova, sperm, blood cells, and other body parts
might be characterized as “tangible, visible things,” many courts and
legislatures have proven reluctant to extend property rights this far (see



Chapter 7). Similarly, deer, foxes, whales, and other wild animals in their
natural habitats are deemed unowned (see Chapter 3).

[2] Intangible Personal Property

Rights in intangible, invisible “things” are classified as intangible personal
property. Stocks, bonds, patents,>” trademarks, copyrights, trade secrets,
debts, franchises, licenses, and other contract rights are all examples of this
form of property.?® The importance of intangible personal property
skyrocketed during the twentieth century, posing new challenges that our
property law system was poorly equipped to handle.3°

What are the other intangible “things” in which property rights may exist?
The answer to this question is changing quickly. Consider the example of a
person's name. Traditionally, property rights could not exist in a name,
unless it was used in a special manner (e.g., as a trademark). Today,
however, the law protects a celebrity's “right of publicity”—the right to the
exclusive use of the celebrity's name and likeness for commercial gain (see
Chapter 6).4° But the answers to other questions are less clear. If spouse A
works to finance spouse B's law school education, is B's law degree deemed
marital “property” such that A is entitled to a share if he and B divorce? If A
works for C for 30 years, does A have a property right in his job?*! Upon
retirement, does A have a property right in Social Security benefits?*> The
universe of intangible things is seemingly endless, and the law in this area
will continue to evolve rapidly.
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§2.01 Why Recognize Private Property?

Consider a 100-acre tract of prairie grassland in the American Midwest
known as Goldacre, the perfect site for a wheat field. What alternative
models of ownership might apply to this land? One option might be called no
property: no one has any rights in the parcel. Another possibility is common
property: every person holds equal rights in the land. A third model is state
property: the state owns all rights in the tract. The final option is private
property: one or more persons hold rights in the land. Under our legal
system, Goldacre is probably governed by the private property model.

Why does American law recognize private property?’ We view property
as a cluster of legally enforceable rights among people concerning things.’
But why should government enforce those rights in the first place? In other
words, what is the justification for private property? The answer to this
question is crucial because the justification for private property will
necessarily affect the substance of property law. For example, suppose that
we recognize private property solely in order to reward useful labor; if so, all
property law rules will be devoted toward implementing this end. In short,
the scope and extent of property rights logically turn on the underlying
justification for private property.>

In reality, American property law is based on a subtle blend of different—
and somewhat conflicting—theories. No single approach is accepted as the
complete justification for private property. The dominant theory is
undoubtedly traditional utilitarianism (see §2.04). However, other major
theories—including first occupancy (see §2.02), labor-desert theory (see
§2.03), the law and economics variant of utilitarianism (see §2.05), civic
republican theory (see 82.06), and personhood theory (see §2.07)—also
influence the evolution of property law. Of course, this is far from a
complete list. A variety of other perspectives—including such diverse
examples as libertarian theory,* Immanuel Kant's categorical imperative
approach,® natural law theory,® the “green property” movement,’ the critical
legal studies approach,® and John Rawls' theory of distributive justice®—are
also important.

Rather than a uniform theory of property, these diverse approaches form a



kind of jigsaw puzzle whose pieces do not fit neatly together. As Lawrence
Becker laments, each approach is “typically embedded in a general moral
theory which makes it difficult to use one argument to support, augment, or
restrict another.”!® Accordingly, while these theories all support the
existence of private property in the abstract, they differ widely on how
property rights should be defined and allocated.



§2.02 First Occupancy (aka First Possession)

[A] Nature of Theory

Who was first? The first occupancy theory reflects the familiar concept of
first-in-time: the first person to take occupancy or possession of something
owns it.'! Suppose fisherman A uses his fishing gear to catch a wild fish.
Under this approach, A owns property rights in the fish simply because he
was the first person to capture it. Or suppose F, a farmer in the nineteenth-
century West, diverts irrigation water to her land from a nearby river; over
time, F acquires water rights under the prior appropriation doctrine merely
because she used the water first.

First occupancy theory seeks to explain how rights of private property
arise in unowned natural resources. William Blackstone—whose
Commentaries on the Laws of England quickly became the most popular
legal treatise in the young United States—described the process as follows.
When the world was in a state of nature, blessed with abundant food and
other natural resources but only a small human population, everything was
held “in common” by the inhabitants as “the immediate gift of the creator”;
thus, any person could take “from the public stock to his own use such things
as his immediate necessities required.”!? If early inhabitant A was hungry,
for example, he could simply eat a wild nut from any tree. In a second phase,
Blackstone argued, “by the law of nature and reason, he who first began to
use it, acquired therein a kind of transient property, that lasted so long as he
was using it, and no longer.”!3 Thus, if A picked nuts off the tree, and sat
down to eat them, he acquired property rights in the nuts for as long as he
continued eating them. Blackstone concluded that as the human population
increased, this custom of first occupancy ripened into permanent property
rights. Now, if A labored to pick nuts off the tree, he owned the nuts,
whether he ate them immediately or stored them for future use. The same
principle applies to property rights in land. Person P acquires ownership
rights in the 100-acre prairie tract known as Goldacre simply by occupying it
first.

The principle of first occupancy is a fundamental part of American
property law today, though in practice it is often blended together with other



theories, particularly utilitarianism and the labor theory. First occupancy
theory was particularly influential during the nineteenth century, when it was
used to allocate property rights in such diverse resources as wild animals and
fish (see 8§3.02), oil and gas (see §31.06[B]) and surface water (see
831.02[A]). Even today, the first-in-time principle is still the basic rule for
determining the respective priority of competing title claims to real property
(see §24.02).

[B] Critique of Theory

Most legal scholars hold the same opinion of first occupancy theory: while
it helps to explain how property rights evolved, it does not adequately justify
the existence of private property. Suppose vagrant V accidentally kicks over
a rock and discovers a gold mine. V's claim is first in time, but why should
this make a difference? Why should V own the gold, rather than, for
example, the residents of the region or the parents of handicapped children?

Further, the first occupancy approach is counterproductive because it
encourages the waste of natural resources. Consider hunting. If property
rights in wild animals are allocated to the first successful hunter, then long-
term conservation is impossible. Because no hunter can control the conduct
of other hunters, each hunter has an incentive to protect his or her individual
self-interest by killing as many animals as possible as quickly as possible.
What about 0il? If property rights in subsurface oil are acquired by the first
person to pump it out of the ground, then no one has an incentive to preserve
oil resources for future use. Suppose A, B, and C all own parcels of land
overlying an underground oil deposit. If A begins to pump out oil, B and C
will rationally do the same; otherwise, A will pump out all the oil, leaving B
and C with no rights at all.

Richard Epstein offers at least a lukewarm defense. Assuming that some
system of property rights is necessary, “if only to organize the world in ways
that all individuals know the boundaries of their own conduct,”'* he argues
that first occupancy is superior to a system that recognizes original common
ownership in all citizens. First, it places wealth in private hands, which leads
to more efficient utilization of resources. Second, the first occupancy rule
has become a well-established custom for centuries; whatever its original
merits may have been, any attempt to abandon the rule now would upset the
stability of private property ownership.



The first occupancy approach is a valuable tool in one setting: it serves as
a low-cost “tie breaker.” All other things being equal, it offers a quick, clear,
and inexpensive method to resolve competing claims to property rights and
thereby avoid conflict.' In other words, if the positions of two competing
claimants are otherwise identical, the law usually breaks the tie by
recognizing the rights of the first-in-time claimant.



§2.03 Labor-Desert Theory

[A] Nature of Theory

The labor-desert theory posits that people are entitled to the property that
is produced by their labor. Under this approach, fisherman A owns property
rights in the fish he caught because the catch resulted from his labor; A
baited the hook, waited patiently, and reeled in the fish. Or suppose sculptor
B utilizes her creative powers to transform unowned clay into a valuable
statue; again, B owns rights in the statue because of her labor. The respective
property rights of A and B arise as a matter of natural justice because they
mixed their labor with unowned raw materials, not simply because they were
first in time.

As developed by its foremost exponent, the seventeenth-century
philosopher John Locke, the labor theory assumes a world in a state of
nature, without private property ownership.'® It seeks to explain how
unowned natural resources (e.g., wild nuts, game, or unoccupied land) are
transformed into private property owned by one person. The theory proceeds
in four basic steps:

(1) every person owns his body;
(2) thus, each person owns the labor that his body performs;

(3) so, when a person labors to change something in nature for his benefit,
he “mixes” his labor with the thing; and

(4) by this mixing process, he thereby acquires rights in the thing.

Consider an example. P owns his body, and thus owns his own labor.
When P picks wild nuts from a tree and places them in his sack, he mixes his
labor (which he owns) with the nuts (which are unowned), and thereby
obtains property rights in the resulting mixture (nuts in the sack). In the same
fashion, Locke concludes: “As much Land as a Man Tills, Plants, Improves,
Cultivates, and can use the Product of, so much is his Property. He by his
Labour does, as it were, enclose it from the Common.”!” Thus, P can acquire
ownership rights in our hypothetical prairie tract, Goldacre, simply by
cultivating and harvesting wheat on the land.

Strong traces of the labor theory linger in American property law today,



often intermixed with first occupancy theory.!® Perhaps the clearest example
is accession: one who in good faith applies labor to another's chattel receives
title to the resulting product if, for example, the labor greatly increases the
value of the original item (see §7.01). Other examples include adverse
possession (see Chapter 27), the good faith improver doctrine (see §30.07),
and various intellectual property rules (see Chapter 6).

[B] Critique of Theory

Legal scholars are almost uniformly critical of Lockean labor theory as a
justification for private property rights.' At best, critics observe, the theory
should permit a person to receive the value that his or her labor adds to a
thing, not title to the thing itself. If P's labor adds only 1% to the value of a
thing, why should P receive 100% of the thing? Similarly, if P plants,
nurtures, and harvests wheat on unowned land commonly known as
Goldacre, at most P should hold rights to the resulting wheat, not to the land
itself.

Another line of attack focuses on time. Suppose P acquires title to
Goldacre through his labor. P then hires farm workers F and G to grow the
next wheat crop on the land. Even though F and G mix their labor with the
land, they cannot acquire ownership, because the land is already owned by P.
Thus, the labor theory honors only first labor, not all labor. In this sense, it
seems to suffer from the same defects as first occupancy theory.

Finally, the labor theory assumes an unlimited supply of land and other
natural resources. Thus, if P appropriates Goldacre through his labor, he
theoretically causes no harm to other people. Assuming an infinite supply of
natural resources, F, G, and others could freely occupy unowned land.
However, the twentieth century has taught us that the world is finite. Thus, if
the law recognizes P's title to Goldacre, F, G, and others do suffer harm.



§2.04 Utilitarianism: Traditional Theory

[A] Nature of Theory

Utilitarian theory views property “as a means to an end.”?° This is—by far
—the dominant theory underlying American property law. Under this
approach, private property exists in order to maximize the overall happiness
or “utility” of all citizens. Accordingly, property rights are allocated and
defined in the manner that best promotes the general welfare of society. As
the New Jersey Supreme Court observed in State v. Shack: “Property rights

serve human values. They are recognized to that end, and are limited by
se 921
1t.

The modern father of utilitarianism was Jeremy Bentham, an eighteenth-
century English philosopher. For Bentham, property rights stemmed not
from morality or natural justice, but rather from human invention. Mankind
recognizes the existence of private property, he suggested, simply as a
convention that promotes social utility. He observed: “Property and law are
born together, and die together. Before laws were made there was no
property; take away laws, and property ceases.”?? In crafting property law,
the role of the legislator was to do “what is essential to the happiness of
society; when he disturbs it, he always produces a proportionate sum of
evil.”?3

Suppose fisherman A catches a wild fish. According to utilitarian theory,
society recognizes that A owns rights in the fish because this result promotes
overall public happiness. In general, fishermen derive pleasure from catching
fish, and obtain sustenance from eating the fish they catch. Accordingly,
society recognizes the ownership rights of all fishermen who successfully
catch fish. Perhaps catching the fish made A grumpy or even mad. But the
facts relating to A's personal situation are irrelevant. A's property rights stem
from a general rule applicable to all citizens. Conversely, human happiness
might require that society restrict or ban fishing, in order to allow an
endangered species to recover from over-fishing and thus be available for
future generations of fishermen.

The same analysis applies to our hypothetical wheat field, Goldacre. The



law recognizes farmer P as the owner of property rights in Goldacre because
this result best promotes overall societal happiness, not because P has any
natural or moral entitlement. How so? In general, recognizing private
property rights in land produces public benefits. Without private property
rights, farmers in general could not bar trespassers from removing their
crops; under these conditions, farmers would not invest the time, money, and
energy needed to supply society with wheat. Property rights thus provide
farmers with the investment security that induces them to grow wheat to help
feed the public. And—as a general matter—farmers presumably derive
personal satisfaction and pleasure from owning and farming their lands.

[B] Critique of Theory

How can human happiness be measured? Are the appropriate yardsticks
love, wealth, respect, intelligence, leisure time, dignity, self-esteem, health,
or other factors? Critics charge that utilitarian theory is effectively
meaningless because it is impossible to assess happiness. For example, a
particular law might bring more wealth to one group of citizens, but lessen
the self-esteem of another equal-sized group. Alternatively, a law might
increase the dignity, but impair the health, of all citizens. Although there is
widespread agreement that utilitarian theory supports the existence of private
property as a general matter, critics argue that it offers no guidance about
how property rights should be allocated or defined.

One important implication of utilitarian theory is that property rights are
not “written in stone,” but rather are subject to change. If property is merely
a tool used to engineer maximum human happiness, then new social,
economic, or political conditions may require that property rights be
reallocated or redefined. Even assuming that happiness can be measured, are
courts and other governmental institutions competent to decide what changes
in traditional property rights are necessary or appropriate for the welfare of
society?



§2.05 Utilitarianism: Law and Economics
Approach

[A] Nature of Theory

The law and economics approach incorporates economic principles into
utilitarian theory.?* While traditional utilitarianism defines human happiness
in rather vague terms, the law and economics view essentially assumes that
happiness may be measured in dollars. Under this view, private property
exists in order to maximize the overall wealth of society.

Richard Posner, the preeminent law and economics scholar, begins by

defining property as “rights to the exclusive use of valuable resources.”?”
The law enforces property rights in order to motivate individuals to utilize
resources “efficiently.” In this sense, an “efficient” allocation of resources is
one in which “value”—defined as an individual's willingness to pay—is
maximized. For example, if A is willing to pay $100 for a particular widget,
while B is willing to pay only $30, value is maximized if A obtains the
widget. For Posner, the key to efficient allocation is a truly free market in
goods and services. Accordingly, the principal role of property law is to
foster voluntary commercial transactions among private parties.

Posner postulates a world filled with economically-rational actors, all
constantly seeking to maximize their self-interests. In this setting, an
efficient property law system must have three central components:
universality, exclusivity, and transferability. Universality simply means that
all property is owned by someone. The second component, exclusivity,
denotes that the law recognizes the absolute right of an owner to exclude all
members of society from the use or enjoyment of the owned resource.
Finally, transferability means that property rights are freely transferable, so
that a resource can be devoted to the most highly-valued use. Of course, even
if these components are present, the free exchange of property rights may be
impaired by transaction costs (e.g., the costs of investigating a potential
purchase, negotiating a purchase contract, or dealing with the free rider (the
group member who receives benefit but refuses to pay)). The Coase Theorem
holds that property will eventually be devoted to its highest value use,



regardless of how property rights are initially allocated, if no transaction
COsts exist.

Consider again our hypothetical prairie tract Goldacre. Farmer P is
deciding whether to plant wheat on Goldacre. Society will gain wheat—and
thus added wealth—if P and similarly-situated farmers have adequate
incentive to invest the time, energy, and money necessary to raise crops. In a
world without property law, P will worry: strangers might appropriate the
harvest, or P might fall ill and be unable to tend the crop. How can property
law encourage P to grow wheat? Posner would answer the question in three
steps. First, recognize that P holds property rights in Goldacre. Second,
define P's rights so that P has the exclusive right to the use and enjoyment of
Goldacre; in this manner, the law will enforce P's exclusive rights to the
wheat he grows. Third, allow P to freely transfer his rights in Goldacre to
others, so that illness or other calamity does not impair wheat production.

The law and economics approach to utilitarian theory has been quite
influential in recent decades, affecting academic debate (and, to a lesser
extent, case law) in areas ranging from tenants' rights to land use law.?® In
particular, the concept of externalities—that is, economic costs or benefits
caused by a person's failure to consider the full impacts of his use of

resources—has offered important insights into nuisance law (see Chapter
29).

[B] Critique of Theory

The law and economics approach is, to put it mildly, controversial.?” One
major concern is its assumption that social utility or value is appropriately
measured by willingness to pay. Not all human desires or satisfactions can be
quantified in dollar terms. Such basic human needs as dignity, love, self-
esteem, respect, and honor carry no price tag.

Even if all human happiness could be reduced to dollars, the “willingness
to pay” standard is still fundamentally flawed. Why? The existing
distribution of wealth in our society is unequal. Posner tells a parable of two
families, each interested in purchasing a very expensive type of pituitary
extract that increases the height of children. The poor family is unable to
afford the extract, even though without it their son will be a dwarf forever.
Conversely, the rich family can afford to purchase the extract, so that their
son—a boy of otherwise normal height—can grow a few inches above



normal. For Posner, the rich family places more “value” on the extract
because it is willing to pay more than the poor family. Thus, value is
maximized by allowing the rich family to receive the extract.

Implicit in the law and economics approach is an assumption that
increasing overall social wealth will benefit all members of society, a view
characterized by some critics as “trickle-down economics.” In other words, if
the size of the “pie” increases, the size of each piece of the pie will also
increase. However, critics charge that the minimal government intervention
championed by law and economics advocates tends to perpetuate the existing
unequal distribution of wealth.

Even Posner acknowledges that law and economics theory presents
profound moral questions. He concedes that economic analysis cannot
answer “the ultimate question of whether an efficient allocation of resources
would be socially or ethically desirable.”?® Still, Posner insists that
efficiency should be considered an important factor in legal decision making.



§2.06 Liberty or Civic Republican Theory

[A] Nature of Theory

Liberty theory argues that the ownership of private property is necessary
for democratic self-government.”? As it developed before the American
Revolution, this approach posited that property rights provided citizens with
the economic security that allowed independent political judgment. Citizen
C1, owning 1,000 acres of land, could support his family by farming his own
land, without any external assistance. He was accordingly free to serve the
common good through voting, political discussion, holding office, and so
forth. In contrast, landless citizen C2 would be dependent on the good will of
others for sustenance, somewhat like the feudal serf; C2 was thus subject to
manipulation, bribery, or other economic pressure. If offered a bribe to vote
for a particular candidate, for example, C2 might well prefer his private self-
interest over the common good.

For this reason, Thomas Jefferson advocated the distribution of federally-
owned public lands to landless citizens.?? Jefferson envisioned a nation of
yeoman farmers, virtuous and independent enough to pursue the public good.
His dreams contributed to the generous federal land distribution policies of
the eighteenth and nineteenth centuries—notably the Homestead Act of 1862
—by which most of the lands now comprising the United States were
transferred into private ownership.3!

[B] Critique of Theory

The influence of liberty theory waned during the nineteenth century in the
face of changing economic, political, and social conditions. Modern scholars
are skeptical of the original assumption that property ownership is essential
to political freedom. Developments over the last 50 years—notably the civil
rights movement—demonstrate that even our poorest citizens have the
political courage to fight for the common good. Moreover, even assuming
that economic security is vital for political independence, today most citizens
derive that security not from “property” in the traditional sense, but rather
from wages earned through relatively secure employment.

Further, taken to its logical conclusion, liberty theory seems to support a



redistribution of property from the rich to the poor. If property exists only to
ensure democratic government, then each citizen must be allocated a share of
society's wealth.3? Yet the Takings Clause of the Fifth Amendment—
included in the Constitution partly in response to Madison's concerns about
potential wealth redistribution (see §39.02[B])—bars this outcome.



§2.07 Personhood Theory

[A] Nature of Theory

Personhood theory justifies private property as essential to the full
development of the individual. Under this approach, certain things—for
example, a wedding ring—are seen as so closely connected to a person's
emotional and psychological well-being that they virtually become part of
that person.>® Thus, a person should have broad property rights over such
things.

More than two centuries ago, the German philosopher Georg Hegel argued
that a “person has as his substantive end the right of putting his will into any
and every thing and thereby making it his.”>* More recently, Margaret Radin
addressed the same theme; she observed that most people “possess certain
objects they feel are almost part of themselves,” objects that are “closely
bound up with personhood because they are part of the way we constitute
ourselves as continuing personal entities in the world.”3 In short, people
define their selves through objects. The emotional and psychological link
between a person and certain “things”—for example, a love letter or a family
home—is so great, Radin suggests, that a person should be able to control
the thing through enhanced property rights.

[B] Critique of Theory

Personhood theory might be classified as a variant on utilitarian theory. It
seeks to maximize utility by protecting a person's emotional or psychological
happiness. Yet, at best, it explains the existence of private property rights
only in those “things” seen as central to personhood. It does not seek to
justify the existence of what Radin terms “fungible property,” that is, rights
in money, stocks, bonds, commercial real estate, and other “things” that are
less connected to personhood.

Like traditional utilitarian theory, the personhood approach also offers
little guidance on the allocation or definition of property rights. Radin argues
that when a property right is personal, a prima facie case exists that it should
be protected to some extent against conflicting fungible property rights held
by others. To what extent? Suppose landlord A leases one of the apartments



in his 10-unit building to tenant B on a month-to-month basis. Two years
later, A seeks to evict B in order to sell the land to a computer manufacturing
company, which will build a factory on the site and provide jobs for 400
neighborhood residents. Assuming the apartment unit is “personhood”
property, is B entitled to reside there for as long as she pays rent and
otherwise performs the lease terms? In other words, will B's personhood
interest override A's “fungible” interest?
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§3.01 The Origin of Property Rights

Property courses often begin with a surprising topic—ownership of wild
animals. In a sense, the topic seems almost irrelevant. Modern disputes about
who owns a particular squirrel or fish, for example, are uncommon. And it is
simply too expensive to litigate the rare dispute that does arise. So why study
the topic?

The law governing ownership of wild animals helps answer a key question
—how do property rights originate?! Today, virtually everything around us
is owned by someone. But because wild animals in nature are considered
unowned, they occupy a unique niche in property law. The legal principles
governing acquisition of title to wild animals shed light on the policies that
influenced the development of American property law. More directly, the
principles governing ownership of wild animals were ultimately extended by
analogy to the ownership of other resources.



§3.02 The Capture Rule In General

[A] Basic Rule

As a general principle, no one owns wild animals—in Latin, ferae naturae
—in their natural habitat.? Under the common law “capture rule,” property
rights in wild birds, fish, and other animals are obtained only through
physical possession. The first person to capture or kill a wild animal acquires
title to it.> For example, suppose that F finds and pursues a deer, only to have
it escape; F has no rights to the deer. If G now traps the deer in a net, he
“owns” the deer. But even G's ownership rights are limited. If the deer
escapes from the net, G loses his rights and another hunter may acquire title
through capture.

Understandably, this rule does not apply to domesticated or tame animals
(domitae naturae). Suppose that F's cow strays onto G's land, where G
captures it. Because the cow is considered a domestic animal, the capture is
irrelevant. The rules concerning domestic animals are grounded in policies
quite different from those relevant to wild animals. F still owns the cow,

absent adverse possession by G.*

[B] Pierson v. Post
[1] Facts

The landmark case illustrating the capture rule—and much more—is
Pierson v. Post.” It is still celebrated as one of the most famous decisions in
American law. The facts of the case are deceptively simple. One day in the
early 1800s, Post was hunting in the New York wilderness with his dogs. On
a patch of “unpossessed” land, he found and pursued a fox. Pierson, fully
aware that Post was chasing the fox, killed it himself to prevent Post from
catching it. Although not clear from the case, this incident sparked or
worsened a feud between the Post and Pierson families. The ensuing
litigation was more about offended honor than the monetary value of the fox
carcass.

Post sued Pierson for the value of the fox, claiming trespass on the case.
Post won at the trial level, and Pierson appealed to the New York Supreme



Court. Both parties agreed that property rights in wild animals were obtained
only by “occupancy,” that is, by first possession. Thus, as the court phrased
it, the issue was “what acts amount to occupancy” of a wild animal?® Pierson
maintained that only killing or other actual capture of the animal constituted
possession. Post argued for what might be called a probable capture
standard: a pursuing hunter with a reasonable chance of success has
sufficient “possession” to create ownership. No prior English or American
decision had addressed the issue.

[2] Majority Opinion

The majority adopted the actual capture test in a somewhat mechanical
opinion. Writing for the court, Justice Tompkins examined ancient treatises
on Roman, European, and English law to locate an applicable rule. Finding
that these authorities uniformly endorsed the actual capture standard, he
concluded that the fox “became the property of Pierson, who intercepted and
killed him.”” To a lesser degree, Tompkins also relied on public policy
factors. He suggested that the actual capture standard rewarded successful
hunters, ensured certainty in property rights, and minimized quarrels.

[3] Dissent

In his sometimes facetious dissent, Justice Livingston criticized the
majority's blind application of ancient rules to the fundamentally different
conditions prevailing in the United States: “[I]f men themselves change with
the times, why should not laws also undergo an alteration?”® He observed
that the fox was a “noxious beast,” akin to a pirate, that caused damage to
farmers. Viewing the law as an instrument of social change, he argued that
the court should select the standard that provided “the greatest possible
encouragement”® for the destruction of foxes. He reasoned that the better
rule required only continued pursuit together with a “reasonable prospect ...
of taking” the fox (i.e., a probable capture standard).

[4] Pierson in Context

Pierson is important at several levels. It established the actual capture rule
as the American standard for acquiring title to wild animals. As a prominent
decision in a legal system with little case law, it also provided a bridge for
extending the capture rule by analogy to other natural resources—including
water, oil, natural gas and, most recently, baseballs.!? More fundamentally,



Pierson symbolizes the struggle between two theories of jurisprudence—
formalism and instrumentalism. The majority opinion reflects the older,
formalistic approach to judging; the judge mechanically derives the
appropriate rule from existing authorities, however remote. The dissent
represents the then-emerging view of the American judiciary that the law
should serve as an instrument of social change. The dissent's insistence that
law must “change with the times” still resonates today.

[C] Defining “Capture”

[1] The Actual Capture Standard

Pierson recognizes that a hunter who actually kills or captures a wild
animal, and immediately takes possession of it, acquires title. It also suggests
that the mortal wounding of an animal “by one not abandoning his pursuit”!!
may constitute capture.'® Later decisions have somewhat relaxed the Pierson
standard. For example, if F sets a trap that catches a wild muskrat in his
absence, the muskrat still belongs to F. Similarly, if G begins chopping down
a tree housing a wild bee hive, he has acquired sufficient title to the hive to
prevail over H, a stranger who drives him away.!?

[2] Two Fish Stories

A well-known pair of decisions involving ownership of fish illustrates the
capture standard. In State v. Shaw,'* a long funnel-shaped net directed fish
into a holding net about 28 feet square; the narrow end of the funnel entering
the holding net was less than 3 feet wide. Although fish could both enter and
exit the holding net through this opening, under normal conditions few, if
any, fish actually escaped. Finding that it was “practically ... impossible” for
fish to escape, the Shaw court held that the net owners had captured the fish.

Conversely, in Young v. Hichens,™ the court held that plaintiff did not
possess a school of fish that was virtually surrounded by his net. The lengthy
net was drawn around the fish in almost a complete circle, leaving a gap of
only about 40 feet. Before plaintiff's employees could close the gap with a
second net, defendant's boat sailed through the gap into the circle and
captured the fish. Lord Denman concluded that even though it was “almost
certain” plaintiff would have obtained possession but for defendant's
intervention, it was “quite certain” that plaintiff did not actually obtain



possession. '

Both decisions turn on the likelihood that fish might escape from the net.
In Shaw, the facts established that fish rarely escaped from the trap. But the
net circle in Young was incomplete, creating a small risk that fish could
escape before the gap was plugged.

[3] Role of Custom

Custom may also help define capture, as reflected in a series of decisions
concerning property rights in whales, notably Ghen v. Rich.!” There, Ghen
shot a bomb lance into a fin-back whale off the Cape Cod coast, killing it
instantly. The whale immediately sank below the surface of the ocean. Three
days later a beachcomber found the carcass stranded on a beach 17 miles
away, and sold it to Rich who extracted its valuable oil. Pierson might
suggest that Ghen had no rights in the whale. Although he killed it, he failed
to take immediate possession of the carcass and in fact left the area, thus
arguably “abandoning his pursuit.”

The custom in the Cape Cod region, however, was that a whale killed in
this manner belonged to the fisherman, while the finder of the carcass
received a small reward for his help. Judicial acceptance of this custom was
critical to the survival of the local whaling industry.'® The court awarded the
value of the whale to Ghen under the custom, noting that if a fisherman does
“all that it is possible to do to make the animal his own, that would seem to
be sufficient.”!®

[D] Release or Escape After Capture

In general, ownership rights end when a wild animal escapes or is released
into the wild.?? Suppose K captures a wild rabbit; one week later, the rabbit
escapes back into the forest, where it is instantly killed by L. L. owns the
rabbit. Once K's property rights lapsed, the rabbit was again unowned and
subject to capture by another. If the law were otherwise, hunters like L. might
be deterred from hunting at all. How could they distinguish an “owned”
rabbit from an “unowned” rabbit?

But suppose a wild animal escapes onto land that is far from its native
habitat. If O's giraffe flees into the Colorado mountains, for example, P
cannot acquire title by capturing it. The exotic nature of the animal



effectively puts P on notice that it is already owned by another.’! O's
investment in the giraffe is protected.

An interesting problem arises when a captured wild animal is tamed and
then released back into nature. For example, suppose that K allows his
captured rabbit to roam the forest during the daytime, knowing that it will
faithfully return each night. L. cannot shoot the rabbit. A captured animal that
has the habit of occasionally returning to its captor (animus revertendi) is
still considered property. In this instance, the law's interest in motivating
owners to tame wild animals for productive use outweighs the concern for
certainty.



§3.03 Evaluation of the Capture Rule

[A] Rationale for the Rule

American law has traditionally viewed wild animals in nature as either
dangerous or worthless. The primary policy underlying the capture rule is to
encourage the killing or capture of wild animals for the benefit of society,
consistent with utilitarian theory. For example, if H is aware that he can
acquire title to any deer he can Kkill, he has an incentive to invest his money
and time in deer hunting. As a result, society will obtain additional venison
and skins. But if title could be obtained merely by chasing deer, H might not
be willing to devote his time to hunting. Any wild deer H finds might be
already owned by someone else who had pursued it unsuccessfully. If H
killed the deer, the prior pursuer might claim it as his property. Thus, the
capture rule rewards success, not mere effort.

In addition, the rule creates a clear, “bright line” standard for determining
ownership which provides several benefits. Possession provides notice to the
world of the owner's rights. Consider the example of property rights in a wild
duck. Under the capture rule, it is simple to determine who has possession of
—and thus owns—the duck. Accordingly, the rule tends to avoid
disagreement and thus prevent quarrels which may erupt into violence.
Further, from the perspective of law and economics, the rule is an efficient
mechanism for resolving any disputes that do occur; ownership can be
established with minimal expenditure of society's resources (e.g., attorney's
fees, judicial time). Finally, the certainty of title stemming from the rule
encourages an owner to invest time and energy in making the captured
animal more useful to society (e.g., training a wild parrot to perform tricks).

[B] Criticism of the Rule

Today the capture rule is uniformly condemned by legal scholars for the
very reason that once supported it: the rule encourages the destruction of
wild animals. It is seen as an anachronism from the era when the United

States was a vast wilderness.2?

Advocates of the law and economics movement observe that the capture
rule results in over-intensive hunting.”?> Because no person can control



hunting by others, each person has an incentive to protect his or her
individual self interest by killing animals as rapidly as possible. As Harold
Demsetz observed in a landmark article, “it is in no person's interest to invest
in increasing or maintaining the stock of game.””* Under such a system,
conservation of wild animals for prudent, long-term human use is
impossible.

Environmental law scholars view the capture rule—and the ethic it reflects
—as an unmitigated tragedy that devastates natural ecosystems.”> They
observe that the modern capture rule threatens the continued existence of
uncounted species, just as unregulated nineteenth-century hunting eradicated
the American passenger pigeon.



§3.04 Rights of Landowners

[A] No Ownership of Animals

Does the owner of land also own the wild animals on the land? Under the
English doctrine of ratione soli, wild animals were considered to be in the
“constructive possession” of the landowner. But the landowner did not
acquire title to such an animal until and unless it was captured, whether by
the landowner or by someone else. Thus, if poacher P killed a deer on O's
land, O now owned the deer.?® Yet attempts to transplant the ratione soli
principle to the United States were ineffective. Early American courts
viewed the rule as both undemocratic and inconsistent with the policies
underlying the capture rule.

Accordingly, in the United States a landowner generally owns no rights in
wild animals on the land. For example, in one case’’ a group of Wyoming
landowners asserted that the state's refusal to grant them licenses to hunt elk
and other wild animals on their own lands was an unconstitutional “taking”
of property. The court reasoned, however, that mere ownership of the
animals' habitat did not confer property rights in the animals: “[N]o one
‘owns’ wild animals, in the proprietary sense, when they are in their natural
habitat unless and until the animals are reduced to something akin to
possession.””® The relatively narrow exception to this rule involves
immobile animals such as clams, mussels, and oysters. Permanently affixed
to the land (much like trees and other vegetation), these immobile animals
are usually deemed the property of the landowner.?®

[B] Right to Exclude Hunters

The trespass doctrine provides an American landowner with protection
similar to ratione soli. A landowner may bar hunters and others from

trespassing on his land.3? As a practical matter, to the extent consistent with
hunting laws, this doctrine gives the landowner the exclusive opportunity to

capture wild animals on the property.3!



§3.05 Regulation by Government

[A] State and Federal Restrictions

Modern game laws and other government restrictions have substantially
eroded—though not erased—the capture rule. States routinely regulate
hunting and fishing within their borders to protect wild animals on behalf of
the public in general. For example, under the police power, states may ban
hunting altogether, or regulate its frequency, duration, and manner.3? Federal
law similarly protects wild animals to some extent; for example, the
Endangered Species Act3 prohibits the killing of certain protected species.
When hunting is permitted, government regulations are usually consistent
with the capture rule—the first successful captor acquires title to the wild
animal.

[B] No Proprietary Ownership of Animals

Despite the breadth of these regulatory powers, state and federal
governments do not “own” wild animals in a proprietary sense. During the
nineteenth century, states uniformly declared ownership over the wild
animals within their territories, usually by enacting statutes to the effect that
the state held wildlife in trust for its residents. A substantial body of case law
embraced this state ownership theory. With its 1977 decision in Douglas v.
Seacoast Products, Inc.,>* however, the Supreme Court rejected this claim as
“no more than a 19th-century legal fiction.”3> Writing for the Court, Justice
Brennan restated the capture rule: “Neither the States nor the Federal
Government, any more than a hopeful fisherman or hunter, has title to these
creatures until they are reduced to possession by skillful capture.”® Thus,
most courts hold that government entities are not liable for damage to private
property caused by wild animals.?” For example, if wild turkeys eat O's corn
crop, O cannot obtain damages from the government.
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