Chapter 2
Jurisprudential Foundations of Property Law

§2.01 Why Recognize Private Property?

Consider a 100-acre tract of prairie grassland in the American Midwest known as
Goldacre, the perfect site for a wheat field. What alternative models of ownership
might apply to this land? One option might be called no property: no one has any
rights in the parcel. Another possibility is common property: every person holds
equal rights in the land. A third model is state property: the state owns all rights
in the tract. The final option is private property: one or more persons hold rights
in the land. Under our legal system, Goldacre is probably governed by the private
property model.

Why does American law recognize private property?! We view property as a
cluster of legally enforceable rights among people concerning things.? But why
should government enforce those rights in the first place? In other words, what is
the justification for private property? The answer to this question is crucial
because the justification for private property will necessarily affect the substance
of property law. For example, suppose that we recognize private property solely
in order to reward useful labor; if so, all property law rules will be devoted toward
implementing this end. In short, the scope and extent of property rights logically
turn on the underlying justification for private property.3

In reality, American property law is based on a subtle blend of different— and
somewhat conflicting—theories. No single approach is accepted as the complete
justification for private property. The dominant theory is undoubtedly traditional
utilitarianism (see §2.04). However, other major theories—including first
occupancy (see §2.02), labor-desert theory (see §2.03), the law and economics
variant of utilitarianism (see §2.05), civic republican theory (see §2.06), and
personhood theory (see §2.07)—also influence the evolution of property law. Of
course, this is far from a complete list.

A variety of other perspectives—including such diverse examples as libertarian
theory,* Immanuel Kant's categorical imperative approach,” natural law theory,®
the “green property” movement,’ the critical legal studies approach,® and John
Rawls' theory of distributive justice®—are also important.



Rather than a uniform theory of property, these diverse approaches form a kind
of jigsaw puzzle whose pieces do not fit neatly together. As Lawrence Becker
laments, each approach is “typically embedded in a general moral theory which
makes it difficult to use one argument to support, augment, or restrict another.”°

Accordingly, while these theories all support the existence of private property in
the abstract, they differ widely on how property rights should be defined and
allocated.

§2.02 First Occupancy (aka First Possession)
[A] Nature of Theory

Who was first? The first occupancy theory reflects the familiar concept of first-in-
time: the first person to take occupancy or possession of something owns it.!?

Suppose fisherman A uses his fishing gear to catch a wild fish. Under this
approach, A owns property rights in the fish simply because he was the first
person to capture it. Or suppose F, a farmer in the nineteenth- century West,
divertsirrigation water to her land from a nearby river; over time, F acquires water
rights under the prior appropriation doctrine merely because she used the water
first.

First occupancy theory seeks to explain how rights of private property arise in
unowned natural resources. William Blackstone—whose Commentaries on the
Laws of England quickly became the most popular legal treatise in the young
United States—described the process as follows. When the world was in a state
of nature, blessed with abundant food and other natural resources but only a
small human population, everything was held “in common” by the inhabitants as
“the immediate gift of the creator”; thus, any person could take “from the public
stock to his own use such things as his immediate necessities required.”1?

If early inhabitant A was hungry, for example, he could simply eat a wild nut from
any tree. In a second phase, Blackstone argued, “by the law of nature and reason,
he who first began to use it, acquired therein a kind of transient property, that
lasted so long as he was using it, and no longer.”13

Thus, if A picked nuts off the tree, and sat down to eat them, he acquired property
rights in the nuts for as long as he continued eating them. Blackstone concluded
that as the human population increased, this custom of first occupancy ripened
into permanent property rights.



Now, if A labored to pick nuts off the tree, he owned the nuts, whether he ate
them immediately or stored them for future use. The same principle applies to
property rights in land. Person P acquires ownership rights in the 100-acre prairie
tract known as Goldacre simply by occupying it first.

The principle of first occupancy is a fundamental part of American property law
today, though in practice it is often blended together with other theories,
particularly utilitarianism and the labor theory.

First occupancy theory was particularly influential during the nineteenth century,
when it was used to allocate property rights in such diverse resources as wild
animals and fish (see §3.02), oil and gas (see §31.06[B]) and surface water (see
§31.02[A]). Even today, the first-in-time principle is still the basic rule for
determining the respective priority of competing title claims to real property (see
§24.02).

[B] Critique of Theory

Most legal scholars hold the same opinion of first occupancy theory: while it helps
to explain how property rights evolved, it does not adequately justify the
existence of private property.

Suppose vagrant V accidentally kicks over a rock and discovers a gold mine. V's
claim is first in time, but why should this make a difference? Why should V own
the gold, rather than, for example, the residents of the region or the parents of
handicapped children?

Further, the first occupancy approach is counterproductive because it encourages
the waste of natural resources. Consider hunting. If property rights in wild animals
are allocated to the first successful hunter, then long- term conservation is
impossible. Because no hunter can control the conduct of other hunters, each
hunter has an incentive to protect his or her individual self-interest by killing as
many animals as possible as quickly as possible.

What about oil? If property rights in subsurface oil are acquired by the first person
to pump it out of the ground, then no one has an incentive to preserve oil
resources for future use. Suppose A, B, and C all own parcels of land overlying an
underground oil deposit. If A begins to pump out oil, B and C will rationally do the
same; otherwise, A will pump out all the oil, leaving B and C with no rights at all.

Richard Epstein offers at least a lukewarm defense.



Assuming that some system of property rights is necessary, “if only to organize
the world in ways that all individuals know the boundaries of their own
conduct,”** he argues that first occupancy is superior to a system that recognizes
original common ownership in all citizens.

First, it places wealth in private hands, which leads to more efficient utilization of
resources. Second, the first occupancy rule has become a well-established custom
for centuries; whatever its original merits may have been, any attempt to
abandon the rule now would upset the stability of private property ownership.

The first occupancy approach is a valuable tool in one setting: it serves as a low-
cost “tie breaker.” All other things being equal, it offers a quick, clear, and
inexpensive method to resolve competing claims to property rights and thereby
avoid conflict.?>

In other words, if the positions of two competing claimants are otherwise
identical, the law usually breaks the tie by recognizing the rights of the first-in-
time claimant.

2.03 Labor-Desert Theory
[A] Nature of Theory

The labor-desert theory posits that people are entitled to the property that is
produced by their labor.

Under this approach, fisherman A owns property rights in the fish he caught
because the catch resulted from his labor; A baited the hook, waited patiently,
and reeled in the fish. Or suppose sculptor B utilizes her creative powers to
transform unowned clay into a valuable statue; again, B owns rights in the statue
because of her labor.

The respective property rights of A and B arise as a matter of natural justice
because they mixed their labor with unowned raw materials, not simply because
they were first in time.

As developed by its foremost exponent, the seventeenth-century philosopher
John Locke, the labor theory assumes a world in a state of nature, without private
property ownership.®

It seeks to explain how unowned natural resources (e.g., wild nuts, game, or
unoccupied land) are transformed into private property owned by one person.



The theory proceeds in four basic steps:
(1) every person owns his body;
(2) thus, each person owns the labor that his body performs;

(3) so, when a person labors to change something in nature for his benefit, he
“mixes” his labor with the thing; and

(4) by this mixing process, he thereby acquires rights in the thing.
Consider an example. P owns his body, and thus owns his own labor.

When P picks wild nuts from a tree and places them in his sack, he mixes his labor
(which he owns) with the nuts (which are unowned), and thereby obtains
property rights in the resulting mixture (nuts in the sack).

In the same fashion, Locke concludes: “As much Land as a Man Tills, Plants,
Improves, Cultivates, and can use the Product of, so much is his Property. He by
his Labour does, as it were, enclose it from the Common.”*” Thus, P can acquire
ownership rights in our hypothetical prairie tract, Goldacre, simply by cultivating
and harvesting wheat on the land.

Strong traces of the labor theory linger in American property law today, often
intermixed with first occupancy theory.'® Perhaps the clearest example is
accession: one who in good faith applies labor to another's chattel receives title
to the resulting product if, for example, the labor greatly increases the value of
the original item (see §7.01).

Other examples include adverse possession (see Chapter 27), the good faith
improver doctrine (see §30.07), and various intellectual property rules (see
Chapter 6).

[B] Critique of Theory

Legal scholars are almost uniformly critical of Lockean labor theory as a
justification for private property rights.® At best, critics observe, the theory
should permit a person to receive the value that his or her labor adds to a thing,
not title to the thing itself.

If P's labor adds only 1% to the value of a thing, why should P receive 100% of the
thing? Similarly, if P plants, nurtures, and harvests wheat on unowned land
commonly known as Goldacre, at most P should hold rights to the resulting wheat,
not to the land itself.



Another line of attack focuses on time. Suppose P acquires title to Goldacre
through his labor. P then hires farm workers F and G to grow the next wheat crop
on the land. Even though F and G mix their labor with the land, they cannot
acquire ownership, because the land is already owned by P. Thus, the labor
theory honors only first labor, not all [abor. In this sense, it seems to suffer from
the same defects as first occupancy theory.

Finally, the labor theory assumes an unlimited supply of land and other natural
resources. Thus, if P appropriates Goldacre through his labor, he theoretically
causes no harm to other people. Assuming an infinite supply of natural resources,
F, G, and others could freely occupy unowned land. However, the twentieth
century has taught us that the world is finite. Thus, if the law recognizes P's title
to Goldacre, F, G, and others do suffer harm.

§2.04 Utilitarianism: Traditional Theory
[A] Nature of Theory

Utilitarian theory views property “as a means to an end.”?° This is—by far—the
dominant theory underlying American property law. Under this approach, private
property exists in order to maximize the overall happiness or “utility” of all citizens.

Accordingly, property rights are allocated and defined in the manner that best
promotes the general welfare of society. As the New Jersey Supreme Court
observed in State v. Shack: “Property rights serve human values. They are
recognized to that end, and are limited by it.”%!

The modern father of utilitarianism was Jeremy Bentham, an eighteenth- century
English philosopher. For Bentham, property rights stemmed not from morality or
natural justice, but rather from human invention. Mankind recognizes the
existence of private property, he suggested, simply as a convention that promotes
social utility.

He observed: “Property and law are born together, and die together. Before laws
were made there was no property; take away laws, and property ceases.”?? In
crafting property law, the role of the legislator was to do “what is essential to the
happiness of society; when he disturbs it, he always produces a proportionate
sum of evil.”?3

Suppose fisherman A catches a wild fish. According to utilitarian theory, society
recognizes that A owns rights in the fish because this result promotes overall
public happiness.



In general, fishermen derive pleasure from catching fish, and obtain sustenance
from eating the fish they catch. Accordingly, society recognizes the ownership
rights of all fishermen who successfully catch fish. Perhaps catching the fish made
A grumpy or even mad. But the facts relating to A's personal situation are
irrelevant. A's property rights stem from a general rule applicable to all citizens.

Conversely, human happiness might require that society restrict or ban fishing, in
order to allow an endangered species to recover from over-fishing and thus be
available for future generations of fishermen.

The same analysis applies to our hypothetical wheat field, Goldacre. The law
recognizes farmer P as the owner of property rights in Goldacre because this result
best promotes overall societal happiness, not because P has any natural or moral
entitlement.

How so? In general, recognizing private property rights in land produces public
benefits. Without private property rights, farmers in general could not bar
trespassers from removing their crops; under these conditions, farmers would not
invest the time, money, and energy needed to supply society with wheat.

Property rights thus provide farmers with the investment security that induces
them to grow wheat to help feed the public. And—as a general matter—farmers
presumably derive personal satisfaction and pleasure from owning and farming
their lands.

[B] Critique of Theory

How can human happiness be measured? Are the appropriate yardsticks love,
wealth, respect, intelligence, leisure time, dignity, self-esteem, health, or other
factors?

Critics charge that utilitarian theory is effectively meaningless because it is
impossible to assess happiness. For example, a particular law might bring more
wealth to one group of citizens, but lessen the self-esteem of another equal-sized
group.

Alternatively, a law might increase the dignity, but impair the health, of all
citizens. Although there is widespread agreement that utilitarian theory supports
the existence of private property as a general matter, critics argue that it offers
no guidance about how property rights should be allocated or defined.

One important implication of utilitarian theory is that property rights are not
“written in stone,” but rather are subject to change.



If property is merely a tool used to engineer maximum human happiness, then
new social, economic, or political conditions may require that property rights be
reallocated or redefined.

Even assuming that happiness can be measured, are courts and other
governmental institutions competent to decide what changes in traditional
property rights are necessary or appropriate for the welfare of society?

§2.05 Utilitarianism: Law and Economics Approach
[A] Nature of Theory

The law and economics approach incorporates economic principles into utilitarian
theory.?* While traditional utilitarianism defines human happiness in rather
vague terms, the law and economics view essentially assumes that happiness may
be measured in dollars. Under this view, private property exists in order to
maximize the overall wealth of society.

Richard Posner, the preeminent law and economics scholar, begins by defining
property as “rights to the exclusive use of valuable resources.”?> The law enforces
property rights in order to motivate individuals to utilize resources “efficiently.”
In this sense, an “efficient” allocation of resources is one in which “value”—
defined as an individual's willingness to pay—is maximized.

For example, if A is willing to pay $100 for a particular widget, while B is willing to
pay only $30, value is maximized if A obtains the widget. For Posner, the key to
efficient allocation is a truly free market in goods and services. Accordingly, the
principal role of property law is to foster voluntary commercial transactions
among private parties.

Posner postulates a world filled with economically-rational actors, all constantly
seeking to maximize their self-interests. In this setting, an efficient property law
system must have three central components: universality, exclusivity, and
transferability.

Universality simply means that all property is owned by someone. The second
component, exclusivity, denotes that the law recognizes the absolute right of an
owner to exclude all members of society from the use or enjoyment of the owned
resource.

Finally, transferability means that property rights are freely transferable, so that
a resource can be devoted to the most highly-valued use.



Of course, even if these components are present, the free exchange of property
rights may be impaired by transaction costs (e.g., the costs of investigating a
potential purchase, negotiating a purchase contract, or dealing with the free rider
(the group member who receives benefit but refuses to pay)).

The Coase Theorem holds that property will eventually be devoted to its highest
value use, regardless of how property rights are initially allocated, if no
transaction costs exist.

Consider again our hypothetical prairie tract Goldacre. Farmer P is deciding
whether to plant wheat on Goldacre. Society will gain wheat—and thus added
wealth—if P and similarly-situated farmers have adequate incentive to invest the
time, energy, and money necessary to raise crops. In a world without property
law, P will worry: strangers might appropriate the harvest, or P might fall ill and
be unable to tend the crop.

How can property law encourage P to grow wheat? Posner would answer the
guestion in three steps. First, recognize that P holds property rights in Goldacre.
Second, define P's rights so that P has the exclusive right to the use and enjoyment
of Goldacre; in this manner, the law will enforce P's exclusive rights to the wheat
he grows. Third, allow P to freely transfer his rights in Goldacre to others, so that
illness or other calamity does not impair wheat production.

The law and economics approach to utilitarian theory has been quite influential
in recent decades, affecting academic debate (and, to a lesser extent, case law) in
areas ranging from tenants' rights to land use law.?® In particular, the concept of
externalities—that is, economic costs or benefits caused by a person's failure to
consider the full impacts of his use of resources—has offered important insights
into nuisance law (see Chapter 29).

[B] Critique of Theory

The law and economics approach is, to put it mildly, controversial.?” One major
concern is its assumption that social utility or value is appropriately measured by
willingness to pay.

Not all human desires or satisfactions can be quantified in dollar terms. Such basic
human needs as dignity, love, self- esteem, respect, and honor carry no price tag.

Even if all human happiness could be reduced to dollars, the “willingness to pay”
standard is still fundamentally flawed. Why? The existing distribution of wealth
in our society is unequal.



Posner tells a parable of two families, each interested in purchasing a very
expensive type of pituitary extract that increases the height of children. The poor
family is unable to afford the extract, even though without it their son will be a
dwarf forever. Conversely, the rich family can afford to purchase the extract, so
that their son—a boy of otherwise normal height—can grow a few inches above
normal. For Posner, the rich family places more “value” on the extract because it
is willing to pay more than the poor family. Thus, value is maximized by allowing
the rich family to receive the extract.

Implicit in the law and economics approach is an assumption that increasing
overall social wealth will benefit all members of society, a view characterized by
some critics as “trickle-down economics.”

In other words, if the size of the “pie” increases, the size of each piece of the pie
will also increase. However, critics charge that the minimal government
intervention championed by law and economics advocates tends to perpetuate
the existing unequal distribution of wealth.

Even Posner acknowledges that law and economics theory presents profound
moral questions. He concedes that economic analysis cannot answer “the
ultimate question of whether an efficient allocation of resources would be socially
or ethically desirable.”?® Still, Posner insists that efficiency should be considered
an important factor in legal decision making.

§2.06 Liberty or Civic Republican Theory
[A] Nature of Theory

Liberty theory argues that the ownership of private property is necessary for
democratic self-government.?® As it developed before the American Revolution,
this approach posited that property rights provided citizens with the economic
security that allowed independent political judgment.

Citizen C1, owning 1,000 acres of land, could support his family by farming his own
land, without any external assistance. He was accordingly free to serve the
common good through voting, political discussion, holding office, and so forth. In
contrast, landless citizen C2 would be dependent on the good will of others for
sustenance, somewhat like the feudal serf; C2 was thus subject to manipulation,
bribery, or other economic pressure. If offered a bribe to vote for a particular
candidate, for example, C2 might well prefer his private self- interest over the
common good.



For this reason, Thomas Jefferson advocated the distribution of federally- owned
public lands to landless citizens.?® Jefferson envisioned a nation of yeoman
farmers, virtuous and independent enough to pursue the public good. His dreams
contributed to the generous federal land distribution policies of the eighteenth
and nineteenth centuries—notably the Homestead Act of 1862 —by which most
of the lands now comprising the United States were transferred into private
ownership.3!

[B] Critique of Theory

The influence of liberty theory waned during the nineteenth century in the face
of changing economic, political, and social conditions. Modern scholars are
skeptical of the original assumption that property ownership is essential to
political freedom.

Developments over the last 50 years—notably the civil rights movement—
demonstrate that even our poorest citizens have the political courage to fight for
the common good. Moreover, even assuming that economic security is vital for
political independence, today most citizens derive that security not from
“property” in the traditional sense, but rather from wages earned through
relatively secure employment.

Further, taken to its logical conclusion, liberty theory seems to support a
redistribution of property from the rich to the poor. If property exists only to
ensure democratic government, then each citizen must be allocated a share of
society's wealth.3?

Yet the Takings Clause of the Fifth Amendment— included in the Constitution
partly in response to Madison's concerns about potential wealth redistribution
(see §39.02[B])—bars this outcome.

§2.07 Personhood Theory
[A] Nature of Theory

Personhood theory justifies private property as essential to the full development
of the individual. Under this approach, certain things—for example, a wedding
ring—are seen as so closely connected to a person's emotional and psychological
well-being that they virtually become part of that person.33

Thus, a person should have broad property rights over such things.



More than two centuries ago, the German philosopher Georg Hegel argued that
a “person has as his substantive end the right of putting his will into any and every
thing and thereby making it his.”34

More recently, Margaret Radin addressed the same theme; she observed that
most people “possess certain objects they feel are almost part of themselves,”
objects that are “closely bound up with personhood because they are part of the
way we constitute ourselves as continuing personal entities in the world.”3>

In short, people define their selves through objects. The emotional and
psychological link between a person and certain “things”—for example, a love
letter or a family home—is so great, Radin suggests, that a person should be able
to control the thing through enhanced property rights.

[B] Critique of Theory

Personhood theory might be classified as a variant on utilitarian theory. It seeks
to maximize utility by protecting a person's emotional or psychological happiness.

Yet, at best, it explains the existence of private property rights only in those
“things” seen as central to personhood. It does not seek to justify the existence
of what Radin terms “fungible property,” that is, rights in money, stocks, bonds,
commercial real estate, and other “things” that are less connected to personhood.

Like traditional utilitarian theory, the personhood approach also offers little
guidance on the allocation or definition of property rights. Radin argues that
when a property right is personal, a prima facie case exists that it should be
protected to some extent against conflicting fungible property rights held by
others.

To what extent? Suppose landlord A leases one of the apartments in his 10-unit
building to tenant B on a month-to-month basis. Two years later, A seeks to evict
B in order to sell the land to a computer manufacturing company, which will build
a factory on the site and provide jobs for 400 neighborhood residents. Assuming
the apartment unit is “personhood” property, is B entitled to reside there for as
long as she pays rent and otherwise performs the lease terms? In other words,
will B's personhood interest override A's “fungible” interest?
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